
1110 105 PACIFIC REPORTER. (Colo. 

For the reasons above stated, the direction 
of the verdict was wrong as to the first cause 
of action and right as to the second. 

'i'he judgment of the district court will 
therefore be reversed, and the cause remand
ed for such further proceedings on the first 
cause of action as may be in accordance with 
law. 

Reversed and remanded. 

STEELE, C. J., and CAMPBELL, J., con
cur. 

PEOPLE ex rel. CALLAWAY v. 
DE GUELLE. 

(Supreme Court of Colorado. Dec. 6, 1909.) 

1. SHERIFFS ANO CONSTABLES (§ 5*)—TENUBE 
—"VACANCY." 

T. was elected sheriff in November, 1906, 
for the term of two years, commencing with 
the second Tuesday of January, 1907, and was 
re-elected for a two-year term beginning on the 
second Tuesday of January, 1909, but died No
vember 23, 1908, before qualifying for the sec
ond term, and on December 29, 1908, the board 
of county commissioners appointed respondent 
sheriff to fill the vacancy "until the next general 
election," and he duly qualified and entered into 
the office on January 2, 1909; but on January 
12, 1909, before the commencement of the second 
term, the board declared the office vacant and 
appointed relator to fill such vacancy "until the 
next general elect'on." Const, art. 12, § 1, pro
vides that an office/ shall hold until his succes
sor is duly qualified. Article 14, § 9, provides 
that, in case of vacancy in a county office, the 
county commissioners shall fill it by appoint
ment, and the appointee shall hold such office 
until the next general election, or until the va
cancy be filled according to law. Article 12, § 
10, provides that an office is vacant if the 
person elected or appointed refuse or neglect to 
qualify within the time prescribed by law, and 
by section 11 the term of any officer elected 
to fill a vacancy terminates at the expiration 
of the term during which the vacancy occurred. 
Mills! Ann. St. § 848, requires a sheriff to be 
elected for a term of two years, and to give bond 
before entering upon his official duties. Sec
tion 808 empowers the county commissioners, in 
case of vacancy, where the unexpired term ex
ceeds one year, to fill such vacancy by appoint
ment until an election can be held as provided 
by law. Section 924 makes every county office 
vacant upon the death of the incumbent, or his 
refusal or neglect to qualify. Section 1586 per
mits officers appointed to fill vacancies to im
mediately qualify, but provides that, if appoint
ed, they shall hold only until their successors 
are elected or qualified. Section 1589 requires 
vacancies in county offices to be filled by ap
pointment by the county commissioners until the 
next general election, when they shall be filled 
by election, subject to the provisions of Const, 
art. 6, S 29. Held, that the term "vacancy" ap
plied to the term, and not to the incumbent, and, 
under Const, a r t 12, 8 10, T.'s neglect to qualify 
made a vacancy in the office, and relator was 
entitled to the office under his appointment of 
January 12th; respondent being entitled, under 
his appointment, to serve until the second term 
began. 

[Ed. Note.—For other cases, see Sheriffs and 
Constables, Cent. Dig. §§ 9-12; Dec. Dig. § 5.* 

For other definitions, see Words and Phrases, 
vol. 8, pp. 7259-7264.] 

•For other cases see same topic and sectloa 

2. .STATUTES (f 181*)—CONSTRUCTION—UNJUST 
RESULT. 

A construction of a statute which would be 
unjust, unreasonable, and absurd should be 
avoided unless its express terms imperatively 
require it. 

[Ed. Note.—For other cases, see Statutes, 
Cent. Dig. § 263; Dec Dig. § 181.»] 
3. CONSTITUTIONAL LAW (§ 12*)—CONSTRUC

TION OF CONSTITUTION. 
An unjust, absurd, or unreasonable result 

should be avoided, if possible, in construing a 
constitutional provision. 

[Ed. Note.—For other cases, see Constitution
al Law, Cent Dig. § 9; Dec. Dig. § 12.*] 

Campbell and Gabbert, JJ., dissenting. 

En Banc. Error to District Court, Mont
rose County; Sprigg Shackelford, Judge. 

Proceeding in the nature of quo warranto 
by the people, on relation of Michael A. Cal
laway, against Ed. De Guelle. Judgment for 
respondent, and relator brings error. Re
versed, with directions to enter order as 
stated. 

At the annual election in November, 1906, 
one James C. Taylor was elected sheriff of 
Montrose county for the term of two years 
commencing on the second Tuesday of Jan
uary, 1907. He duly qualified and entered 
upon the duties of the office, which he con
tinued to perform until the 23d day of No
vember, 1908, when he died. He was, how
ever, prior thereto, and at the general elec
tion in November, 1908, re-elected for the 
term of two years, beginning on the second 
Tuesday of January, 1909, but had not at 
the date of his death qualified for the second 
term. On the 29th day of December, 1908, 
the board of county commissioners of said 
county appointed the defendant in error 
sheriff thereof, to fill the vacancy in said of
fice "until the next general election," and 
said appointee thereafter qualified, and on 
January 2, 1909, entered into said office, and 
has since performed the duties thereof. On 
the 12th of January, 1909, being the com
mencement of the two-year term for which 
James C. Taylor was elected in 1908, the 
board of county commissioners, by a resolu
tion, declared the office of sheriff for said 
term vacant, and appointed the relator to 
fill such vacancy "until the next general elec
tion." The relator on the same day qualified 
and demanded of the defendant in error to 
be let into the possession of said office; but 
the latter refused to comply with said de
mand. Thereupon the district attorney 
brought a suit in the nature of quo warranto 
to have defendant ousted from, and the re
lator admitted into, said office. Judgment 
went against the relator and in favor of the 
respondent, and to review that Judgment this 
suit is prosecuted. 

Counsel have cited, as bearing upon, and 
necessary to a determination of, the case, 
several constitutional and statutory provi
sions, to wit: 

: in Dec. ft Am. Digs. 1907 to date, ft Reporter Indexes 
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Const. Colo. art. 12, § 1: "Every person 
holding any civil office under the state, or 
any municipality therein, shall, unless re
moved according to law, exercise the duties 
of such office until his successor is duly 
qualified," etc. 

Id. art. 14, § 9: "In case of a vacancy oc
curring in the office of county commissioner, 
the Governor shall fill the same by appoint
ment; and in case of a vacancy in any other 
county office, or in any precinct office, the 
board of county commissioners shall fill the 
same by appointment; and the person ap
pointed shall hold the office until the next 
general election, or until the vacancy be filled 
by election according to law.'' 

Id. art. 12, § 10: "If any person elected or 
appointed to any office shall refuse or neglect 
to qualify therein within the time prescribed 
by law, such office shall be deemed vacant." 

Id. art. 12, § 11: "The term of office of any 
officer elected to fill a vacancy shall termi
nate at the expiration of the term during 
which the vacancy occurred." 

Id. art. 6, § 29: This section deals with 
the judiciary exclusively and is referred to 
in section 1589, Mills' Ann. St., post. 

Section 808, Mills' Ann. St.: "In ease of 
any vacancy now existing or which may 
hereafter occur in any county office, except 
that of county commissioner or county judge, 
whose unexpired term of office shall exceed 
one year, or in any precinct office in any 
county of this state, by reason of death, res
ignation, removal or otherwise, the county 
commissioners of said county shall have 
power to fill such vacancy by appointment 
until an election can be held as provided by 
law." 

Section 924, Id.: "Every county office shall 
become vacant on the happening of either of 
the following events before the expiration of 
the term of office: First, the death of the 
incumbent; second, his resignation; third, 
his removal; fourth, his ceasing to be an in
habitant of the county for which he was 
elected or appointed; fifth, his conviction of 
any infamous crime, or any offense involving 
a violation of his official office; sixth, his re
fusal or neglect to take his oath of office, or 
to give or renew his official bond, or to de
posit such oath and bond within the time 
prescribed by law; seventh, the decision of a 
competent tribunal, declaring void his elec
tion or appointment." 

Section 1586, Id.: "Any of the said officers 
that may be elected or appointed to fill va
cancies may qualify and enter upon the du
ties of their office immediately thereafter, 
and if elected they may hold the same during 
the unexpired term for which they were 
elected, and until their successors are elect
ed and qualified, but if appointed they shall 
hold the same only until their successors are 
elected and qualified." 

Section 1589, Id.: "All vacancies in any 
county or precinct office of any of the sev

eral counties of the state, except that of a 
county commissioner, shall be filled by ap
pointment by the county commissioners of 
the county in which the vacancy occurs un
til the next general election, when such va
cancy shall be filled by election subject to 
the provisions of section twenty-nine, article 
six of the Constitution." 

R. M. Logan, Dist. Atty., Hugo Selig, and 
T. 3. Black, for plaintiff in error. Bell, Cat-
lin & Blake (P. W. Motherslll, of counsel), for 
defendant in error. 

WHITE, J. (after stating the facts as 
above). Defendant in error contends: That, 
in case a person holding office under proper 
election and qualification dies, his successor 
is to be appointed by the board of county 
commissioners for a term extending until the 
next general election, at which time his suc
cessor is to be designated by election; that 
between the first appointment and the next 
general election there can be no other appoint
ment, unless a vacancy occurs by reason of 
the happening to the first appointee of one 
of the things mentioned in section 924, Mills' 
Ann. St.; and, in any event, Taylor having 
died, and defendant having been appointed 
to the vacancy occasioned thereby, the latter 
is entitled to hold the office, not only during 
the unexpired term of Taylor under the elec
tion of 1906, but until a successor appears 
who has been elected by the people of the 
county at large, and who subsequently qual
ifies. The relator claims: That the law di
vides the right to the office into certain terms, 
each of two years' duration; that inasmuch 
as Taylor did not appear on January 12, 
1909, claiming and qualifying for the office 
under the election of November, 1908, the of
fice for that term, under section 10, art. 12, 
Const, became vacant, and the board of 
county commissioners properly so declared, 
and under section 9, art. 14, Const., appoint
ed him to fill such vacancy. 

It is argued that, under section 9, art. 14, 
of the Constitution, and sections 808 and 1589 
of the statutes, a person appointed to fill a 
vacancy in such office, as here under consid
eration, would hold the same not only for the 
unexpired term in which the vacancy occur
red, but also for the succeeding term, until 
the election of 1910, as no election can, ac
cording to law, be held until then. Adopting 
that interpretation, such would be the effect 
thereof, notwithstanding a sheriff-elect was 
then demanding, and ready to assume the du
ties of, the office to which he had been chos
en by the people. That a person elected to 
an office for a specific term, to commence in 
futuro, should be deprived of the office to 
which he was elected, because a vacancy 
subsequently occurred in a preceding term, 
to fill which a person was appointed under a 
law declaring that such appointment shall 
be "until the next general election," is so 
unjust, unreasonable, and absurd that such 
construction must be avoided, unless the Con-
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stitution and the law imperatively require it. 
Murray v. Hobson, 10 Colo. 66, 73, 13 Pac. 
921; Edwards v. D. & R. G. Co., 13 Colo. 
59, 63, 21 Pac. 1011. In considering this mat
ter it will be helpful, and show the absurdity 
of a particular construction hereinafter sug
gested, to suppose that Taylor, the then sher
iff and sheriff-elect, had lived until January 
12th, the commencement of the new term, 
and had then refused or neglected to qualify 
as required by statute. Would he have been 
permitted under his previous election and 
qualification to continue to exercise the du
ties of the office for two years thereafter, 
notwithstanding such default? Certainly not 
if the county commissioners desired to act, 
and exercised the constitutional power (sec
tion 10, art. 12, supra) vested in them of ap
pointing a successor to fill the vacancy. Let 
us put the matter in another way: Suppose, 
instead of Taylor being re-elected, his op
ponent, D., had been elected, tout the latter 
thereafter did not, for whatsoever reason, 
qualify as required by law. Certainly, under 
such circumstances, upon the arrival of the 
term, a vacancy would have existed therein, 
and the board of county commissioners would 
have had the right to fill it under the Consti
tution (section 10, art. 12, and section 9, 
art. 14, supra), notwithstanding Taylor was 
then exercising, and continued to exercise, 
the duties of the office until such appointee 
qualified. When we consider together the 
several constitutional and statutory provi
sions, it is very clear that such is the intent 
of the Constitution and the law. 

It is clear to our minds that a person elect
ed or appointed to fill a vacancy in an unex
pired term of a public office, such as sheriff, 
holds precisely as his predecessor would have 
held, had he continued in office, and in no 
other way, and has the same rights, and none 
other, that such predecessor would have had. 
Counsel on both sides practically agree that 
such is the law. The relator asserts, and the 
respondent concedes, that "an appointee to 
an unexpired term holds precisely as his pred
ecessor in office could have done," and "may 
not claim a larger or greater tenure of office 
than the person elected, whose place he takes, 
had." They both concede that the person 
elected or the person appointed "would hold 
only until the qualification of his succes
sor." If section 9, art. 14, of the Constitu
tion ended with the words, "and a person ap
pointed shall hold the office until the next 
general election," and the section was unaf
fected by other provisions of the Constitu
tion, it might logically be argued (though a 
holding to that effect would, as above ap
pears, be absurd) that, whatever its effect in 
any given case, the appointee would hold 
"until the next general election." Fortunate
ly the section does not end with those words, 
and is affected by other provisions of the 
Constitution. The words in said section, "or 
until the vacancy he filled by election accord
ing to law," following those just quoted, cer

tainly mean something; and sections 10 and 
11, art. 12, of the Constitution, must be given 
and ascribed their full force and effect. Sec
tion 11, art. 12, Const., quoted above, togeth
er with the law, limits the term of office of 
one filling a vacancy "to the expiration of the 
term during which such vacancy occurred." 
And section 10, art. 12, Const., also quoted 
above, establishes a legal vacancy in the of
fice "if the person elected or appointed to any 
office shall refuse or neglect to qualify there
in within the time prescribed by law." 

Considering together the several constitu
tional provisions involved, and giving to each 
the meaning which the language necessarily 
implies, it is clear that when a person is 
elected to a term, under the Constitution, a 
contingent or inchoate right to the office is 
vested in him, which becomes absolute upon 
his qualification. He is elected to the term, 
and no one else can enter therein until he 
is ousted therefrom, which can never be un
til the commencement of the term. When he 
does not qualify, the contingent right is gone. 
There is no one legally entitled to the term, 
and when the date of the term arrives there 
is a vacancy under the Constitution, though 
there be some one actually and legally per
forming the duties of the office. The law 
that created the office established the right 
to hold the office by terms of two years each. 
Section 848 Mills' Ann. St. It, in effect, di
vided the future into periods of two years, 
and designated each period a term. When 
the law created the term and fixed the com
mencement and ending of each term, it pro
vided for the filling of each term toy a bien
nial election, but does not permit the person 
chosen to assume the duties of the office un
til he files a bond and oath of office, which 
must be done before the commencement of 
the term, or "the office shall be deemed va
cant." Section 10, art. 12, Const Colo. " 'Va
cancy' applies not to the incumbent, but to 
the term, or to the office, or both; wheth
er to the term, or to the office, or tooth, de
pending generally upon the context"—is the-
doctrine declared in People ex rel. v. Le Fe-
vre, 21 Colo. 218, 230, 40 Pac. 882. And in 
Monash v. Rhodes, 11 Colo. App. 404, 409, 53 
Pac. 236, 237, the court says: "As we take 
it, and according to our view of the word 
'vacancy' as used in modern times, it relates 
not only to the office which is to be filled, but 
to the term for which the appointment is to 
be made, i t is constantly used In statutes 
and Constitutions with reference to both of
fice and tenure, and we believe that the prop
er interpretation of the word, when power is 
given to an executive or a board to fill a va
cancy, is a power to fill the office designated 
for the unexpired term, which may remain 
after the death, removal, or resignation of 
the antecedent incumbent. In other words, 
when the incumbent dies, Is removed, or re
signs, there is a vacancy not only in the of
fice, but in the term, for which he was ap
pointed, if that was for a definite period." 



Colo.) PEOPLE v. DE QUELLE. 1113 

Clearly then the question of vacancy is 
measured by the term. Taylor was elected 
in 1900 for a definite term of two years and 
died November 23, 1908, so the unexpired 
term in which he was then an incumbent, and 
which remained after his death, was until 
the 12th day of January, 1909. In the lan
guage of the opinion just quoted, the power 
given to fill the vacancy is "a power to fill 
the office designated for the unexpired term." 
By the election of 1908 the term commen
cing on the 12th of January, 1909, was filled 
by election; but until the term arrives, and 
the person filling it qualifies, he cannot exer
cise the duties thereof, and the incumbent 
of the preceding term continues to perform 
the duties until his successor qualifies, who 
may be the person elected, or the person ap
pointed, under section 9, art. 14, of the Con
stitution, to the vacancy arising under sec
tion 10, art. 12, of the Constitution. 

But it is said that, while defendant was 
appointed to fill the vacancy in the term to 
which Taylor was elected in 1906, the vacancy 
which occurred in that term of the office was 
by virtue of section 924, Mills' Ann. St., to 
wit, "the death of the incumbent,-1 and that 
from the language of that section it is the 
death of the incumbent, his resignation, his 
refusal or neglect to take his oath of office, 
or to give or renew his official bond, which 
creates the vacancy, and that Taylor's death 
could not have created two vacancies; one 
in that and the other in the succeeding term. 
It is clearly evident, however, that section 
10, art. 12, of the Constitution, recognizes a 
legal vacancy that will authorize the appoint
ment of a successor, even though nothing 
has happened to the real incumbent and he is 
continuing to perforin the duties of the office. 
Taylor had been elected. l ie had the incho
ate right to become the actual incumbent of 
the office for the term commencing on Jan
uary 12. 1909, and none other possessed such 
right. lie could have qualified at any time 
after his election and before the commence
ment of his term. He neglected to do so. 
He failed to take his oath of office and file 
his official bond from the date of his elec
tion on the 8th day of November until the 
23d day of that month, when his power to 
qualify for that term was ended by death. 
His refusal and neglect therefore brought him 
clearly within the letter and spirit of said 
constitutional provision, and there was a le
gal vacancy in the office as soon as the term 
arrived. Besides, were it necessary, we 
should hold that under sections 10 and 11, 
art. 12, of the Constitution, the office for the 
term commencing January 12, 1909, became 
vacant upon that date, through the death of 
Taylor, and was in effect the neglect of Tay
lor to give bond and take the oath of office. 
True, as said in State v. Hopkins, 10 Ohio St. 
509, 511: "This failure was caused by the 
act of God, and not by the laches of the par
ty ; but its effect upon the office is the same 
whatever may have been its cause." 

We believe that the conclusion which we 
have reached gives meaning and effect to 
every word and sentence of the Constitution, 
and. if there is a seeming conflict in some 
of the statutory provisions, they must yield 
to the Constitution. A number of authori
ties have been cited by counsel for either side 
supporting their respective contentions. In 
none of the cases, however, was there con
sidered or involved constitutional provisions 
similar in form or substance to sections 10 
and 11 of article 12 of the Colorado Consti
tution; nor do we find that our own courts 
have ever before considered said sections. In 
People ex rel. Robinson v. Boughton, 5 Colo. 
4S7, the respondent was the incumbent of the 
preceding term. His successor was elected, 
qualified, and died before his term commenc
ed. The county commissioners appointed 
Robinson to the new term, and respondent 
contended for the right to hold over until the 
next election. We there held that, as the 
deceased officer had qualified, a vacancy ex
isted at the expiration of Boughton's term, 
and pointed out that "the cases which hold, 
under similar constitutional provisions, that 
the death of the officer-elect before entering 
into possession of his office creates no vacan
cy'' are "based upon the fact that such de
ceased officer had not qualified in his office." 
It is to be observed that the constitutional 
provisions determinative of this case were 
not there under consideration, or even refer
red to, and the conclusions arrived at in that 
case in no wise conflict with the results here 
reached. In People ex rel. Williams v. Reid, 
11 Colo. 13S, 17 Pac. 302, and Id., 11 Colo. 
141,18 Pac. 341, Reid was serving in the office 
of county treasurer under a previous election, 
and his term would expire on the 9th of Jan
uary following. He was, however, at the pre
ceding election, re-elected to the same posi
tion. The commencement of the term of of
fice of county treasurer, however, had been 
changed from January to July. Reid was 
in the office, yet, inasmuch as his first term 
expired on the 9th of January, and the law 
had changed the commencement of the term 
of office to the second Tuesday in July, this 
court held that a vacancy existed in the of
fice of county treasurer between said dates 
in January and July, and that Williams, who 
had been appointed by the board of county 
commissioners to fill the vacancy, was enti
tled to the office in the interim. The same 
constitutional and statutory provisions in
volved in this case were then a part of the 
law of the state. 

We have no hesitancy in declaring: That 
an appointee to fill a vacancy under our law 
holds until the next general election, if no 
new term intervenes between the time of his 
appointment and the time of such elction; 
but, if a new term commences during the 
interval, the term of the appointee ends, and 
the one entitled to the new term has a right 
thereto; but if such one on the arrival of 
the term does not appear and qualify, though 



1114 105 PACIFIC REPORTER. (Colo. 

the reason thereof be death, there Is a vacan
cy In the office for the term. That until an 
appointment Is made the incumbent of the 
previous term holds over; but when an ap
pointment is made, and the appointee quali
fies, the previous term and the rights of the 
incumbent to the office are ended. 

I t therefore necessarily follows that the 
judgment of the trial court was wrong. The 
respondent should be ousted from the office of 
sheriff of Montrose county, and the relator 
admitted therein. The judgment is therefore 
reversed, with instructions to the trial court 
to enter an order in conformity with the 
views here expressed. 

Reversed and remanded. 

CAMPBELL and GABBERT, JJ., dissent. 

STATE BOARD OF AGRICULTURE v. 
DIMICK et al. 

(Supreme Court of Colorado. Dec. 6, 1909.) 
1. STATES (§ 101*) — BUILDING CONTRACT-

TERMS—AGREEMENT TO PAY LIENS—BOND. 
The State Board of Agriculture in contract

ing for the construction of a state building, 
though authorized to insert a covenant in the 
contract that the contractor pay the bills of ma
terialmen and laborers, the mere giving of a con
tractor's bond conditioned for such payment was 
not a promise by the contractor to pay the same, 
where the contract contained no such obligation. 

[Ed. Note.—For other cases, see States, Cent. 
Dig. §98; Dee. Dig. §101.*] 
2. STATES (§ 109*)—BUILDING CONTRACTOR-

ACTION ON BOND. 
A complaint on the bond of a state building 

contractor for the use of laborers and material
men remaining unpaid, alleging that the bond 
was conditioned that the contractor should pay 
all such claims, but failing to aver that the 
building contract which the bond was expressly 
given to secure so required, was fatally defec
tive. 

[Ed. Note,—For other cases, see States, Dec. 
Dig. § 109.*] 
3. STATES (§ 101*)—BUILDER'S BOND—CONSID

ERATION. 
Where a builder's contract contained no 

stipulation binding the builder to pay laborers 
and materialmen, a provision of the bond secur
ing performance of the contract requiring pay
ment of such claims would be regarded as with
out consideration. 

[Ed. Note.—For other cases, see States, Cent. 
Dig. § 98; Dec. Dig. § 101.*] 

Appeal from District Court, Larimer Coun
ty; Christian A. Bennett, Judge. 

Action by the State Board of Agriculture, 
a corporation, for the use of certain laborers 
and materialmen, against W. T. Dimick and 
others on the bond of Dimick as contractor 
for the construction of a state building. 
From a judgment sustaining a demurrer to 
the complaint for want of facts, plaintiff ap
peals. Affirmed. 

T. J. Leftwich and Newton W. Crose, for 
appellant. Garbutt & Olammer, for appel
lees. 

CAMPBELL, J. From the judgment of dis
missal of the action entered after the court 
sustained defendants' demurrer to the com
plaint on the ground that it did not state a 
cause of action, the plaintiff appeals. No 
question was raised by special demurrer as to 
the capacity of the plaintiff to sue or as to a 
defect of parties. The sole question for con
sideration here is whether the complaint 
states a cause of action. 

From facts of which we have judicial 
knowledge and from the allegations of the 
complaint, it appears that the State Board 
of Agriculture is a body corporate, one of 
the state's governmental agencies, and is In
trusted with the management of the agricul
tural college. It let a contract to W. T. 
Dimick to erect for it a college building, and, 
to secure and guarantee Its performance, Di
mick, the contractor, with sureties, executed 
and delivered to the board as obligee a bond 
in the penal sum of $1,000, the condition of 
which is: "If the said Walter T. Dimick 
shall well and truly fulfill the requirements 
of one certain contract entered into the 9th 
day of June, 1905, for the erection and com
pletion of an implement building for the said 
the State Agricultural Board and shall pay 
all bills in connection with the erection of 
said building, then this bond shall be null 
and void; otherwise it shall remain in full 
force and effect." Dimick completed the 
building in accordance with the plans and 
specifications, but did not pay ail bills which 
he incurred in Its erection, those unpaid for 
material and labor amounting to more than 
the penalty of the bond. Upon such ascer
tainment and after unsuccessfully demanding 
payment thereof from the sureties, the board 
authorized the holders of this indebtedness to 
bring this action in its name, for their use 
and benefit, to recover the penalty of the 
bond. From these facts must be determined 
the sufficiency of the complaint. 

That pleading does not set out the contract 
further than that a building was to be erect
ed in accordance with certain plans and spe
cifications. There is no averment therein 
that the bond was given for the benefit of 
those who should furnish materials for, or 
do labor upon, the building; but the allega
tion in that behalf is that the bond was given 
to secure and guarantee the performance of 
the contract. The condition of the bond it
self, as will appear from the above-quoted 
language, was for the payment of all bills 
In connection with the erection of the build
ing; but, so far as appears from the com
plaint, there was no provision of the contract 
by which the contractor agreed to pay such 
bills. The theory of the plaintiff is: Since, 
under the law of this state, public buildings 
are immune from Hens for labor, or ma
terial, and the mechanic's lien act is not in 
any way applicable to them, that the evident 
intention of the state board in requiring this 

'For other cases gee same topic and section NUMBER in Dec. & Am. Digs. 1907 to date, & Reporter Indexes 


