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a creditor levying upon it would hold it in pref
erence to the grantees named in the deed." 

If we follow the rule that if, in a case 
where parties enter into a forbidden con
tract, the law will leave the parties where it 
found them, then in this case it found the 
plaintiff's check in the hands of an escrow 
holder, undelivered and without authority to 
deliver, and therefore not lawfully cashed 
or paid. 

The delivery and cashing of the check was 
solely through the unauthorized and willful 
wrong of the defendants; hence the plain
tiff is entitled to recover from them for these 
wrongful acts. The law will not permit 
them to so take advantage of their own 
fraud. 

It is true that the plaintiff placed herself 
in a position where she could be imposed on 
by another, but in such case the doctrine of 
in pari delicto has been expressly held by 
this court not to apply. Branham v. Stall-
ings, supra, where it is said: 

"The exceptions cover cases of usurious con
tracts, marriage brokerage contracts, and the 
like, where the transactions are prohibited for 
the sake of protecting one set of men from 
another, the one from their condition or situa
tion being liable to be imposed upon by the 
other as in such cases the parties are not in 
pari delicto, and it is assumed that public poli
cy will best be advanced by granting relief. 2 
Pomeroy's Eq. Jur. § 941, and cases cited in 
note." 

[4] But we are also convinced that the 
complaint alleges facts sufficient to constitute 
a charge that the check was obtained by 
duress, and was therefore without considera
tion and void. 

The judgment is reversed, with Instruction 
to proceed in accordance with the views here
in expressed. 

GARRIGUES, O. J., and DENISON, J., 
concur. 

DENISON, J. (concurring specially). 
Whether the check was delivered by the trus
tee in accordance with the contract seems to 
me immaterial, because, since the contract 
was void, such delivery was without author
ity whether accSrding to the contract or not. 

The question before us, however, has noth
ing to do with the delivery or nondelivery 
of the check by the trustee. The question is 
whether the delivery of the check to the 
trustee on the terms of the contract was 
such an unlawful act as to place plaintiff in 
pari delicto with the trustee and the Denver 
Transit & Warehouse Company. If it was, 
she cannot recover; if not, she can, and the 
case should be reversed. 

It is true that the parties to an unlawful 
agreement are ordinarily in pari delicto; 

but, where one of them is brought into the 
delict by duress by the other, the entry is 
not voluntary, and so they are not in pari 
delicto, and the maxim potior est conditio 
defendentis does not apply in favor of him 
who is guilty of sueh duress. 

In the present case the threat of the crim
inal prosecution of plaintiff's partner to the 
ruin of plaintiff's business was duress, anal
ogous to duress of goods, so that she cannot 
be said to have entered the unlawful trans
action voluntarily. For the principles here 
involved, see Judge Elbert's discussion of 
duress of goods in Adams v. Schiffer, 11 
Colo. 15, 30-34, and cases cited, 17 Pac. 21, 
7 Am. St. Rep. 202, especially Chase v. 
Dwinal, 7 Greenl. (Me.) 34, 20 Am. Dec. 352. 

For these reasons I think the case should 
be reversed. 

GUYER v. STUTT, Secretary of Board of 
Education of School District No. I. 

(No. 9229.) 

(Supreme Court of Colorado. June 7, 1920. 
Rehearing Denied July 6, 1920.) 

1. Schools and school districts <©=53(5)— 
School directors not subject to recall; "gen
eral election"; "elective public officers of the 
state." 

Const, art. 21 (see Laws 1913, p. 672), en
titled "Recall from Office," is inapplicable to 
school directors; the recall amendment re
lating to officers elected at the general elec
tion, which does not include school elections, 
and the words "elective public officers of the 
state," as used in the amendment, meaning of
ficers whose duties and powers are coextensive 
with the state,' as distinguished from county, 
city, town, district, and school officers. 

[Ed. Note.—For other definitions, see Words 
and Phrases, First and Second Series, Elective 
Office; General Election.] 

2. Schools and school districts <©=>55—Juris
diction of school directors is confined to own 
district. 

School directors have no jurisdiction to per
form duties outside of the school district where 
they are elected, and because they act by au
thority of the state law does not make them 
state officers. 

3. Statutes <©=>I94—General controlled by par
ticular expression. 

A particular power which is clear and defi
nite should be given effect as against a confirm
ing general expression, and especially so when 
to give the effect contended for would make the 
clear specific provisions unnecessary and sur
plusage. 

En Banc. 
Error to District Court, City and County 

of Denver; Charles C. Butler, Judge. 
Certiorari by Clarkson N. Guyer to review 

the proceedings of W. A. E. Stutt, Secretary 
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of the Board of Education of School District 
No. 1, City and County of Denver. Writ 
quashed, and petitioner brings error. Re
versed and remanded, with directions. 

Upon petition in certiorari brought by 
Clarkson N. Guyer to review the proceedings 
of W. A. E. Stutt, as secretary of school dis
trict No. 1, city and county of Denver, the 
district court held that a school director is 
subject to recall. May 5, 1917, there was 
filed with Stutt, as secretary of the board, a 
petition for the recall of Guyer, a duly elected 
and qualified member of the school board. A 
writ of certiorari was issued to Stutt requir
ing him to certify all his proceedings under 
the recall to the district court, which was 
done, and, after argument thereon, the dis
trict court quashed the writ and affirmed the 
recall proceeding, and the only question in
volved in the case here is whether article 21 
of the Constitution, entitled, "Recall from 
Office" (S. L. 1013, p. 672), applies to school 
directors. 

Warwick M. Downing, Douglas A. Roller, 
and John D. Milliken, all of Denver, for 
plaintiff in error. 

Cranston, Pitkin & Moore, of Denver, for 
defendant in error. 

GARRIGUES, C. J. [11 Section 1 of the 
recall amendment expressly provides for the 
recall of "every elective public officer of the 
state of Colorado," and also expressly pro
vides the procedure to be followed in exercis
ing such power under this section. Section 4 
provides that the recall may also be exer
cised with reference to the elective officers 
of each county, city, and town, but, until 
otherwise provided by law, leaves the manner 
of exercising the recall power, as to these 
officers, to be provided by the legislative body 
of the county, city, or town, showing that, for 
the purpose of the recall, in the sense con
tained in the amendment, the elective officers 
of counties, cities, and towns are not regarded 
as public officers of the state, but as city, 
county, and town officers. Of course, it fol
lows that the recall power mentioned in sec
tion 4 cannot apply to county, city, and town 
officers until the manner of exercising it shall 
be provided according to law. Nowhere in 
the instrument is it said that school directors 
may be recalled. 

Section 1, which says that every elective 
public officer of the state may be recalled by 
and through the procedure and in the manner 
therein stated, provides that a petition signed 
by electors equal in number to 25 per cent, of 
the vote cast at the last preceding election 
muit be filed in the office in which petitions 
tor nominations to office held by the incum
bent are required to be filed, provided, if 
more than one person is required to be elect
ed to the office, then the petition shall be 
signed by electors entitled to vote for a suc-
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cessor equal in number to 25 per cent, of the 
entire vote cast at the last preceding general 
election. The petition being sufficient, section 
2 provides that the officer with whom it is 
filed shall forthwith submit it, together with 
a certificate of its sufficiency, to the Governor, 
who shall order and fix the day for holding 
the election, provided, if a general election 
is to be held within 90 days after the date of 
submission of said petition, the recall election 
shall be held as a part of the general election. 
Section 3 provides that the Governor shall 
publish notice for holding the election, and 
that the election officers shall make all ar
rangements for such election, and the same 
shall be conducted, returned, and the result 
thereof declared in all respects as in the case 
of general elections. Section 4 provides that 
during the term of office for which one is 
elected a second recall petition shall not be 
filed against him unless the signers to the 
petition shall equal 50 per cent, of the votes 
cast at the last preceding general election. 
This section further provides that, if the 
Governor is to be recalled, the recall duties 
imposed upon him shall be performed by the 
Lieutenant Governor, and, if the secretary 
of state is sought to be recalled, the duties 
imposed upon him shall be performed by the 
state auditor. In addition to the recall of 
state officers provided for in section 1, sec
tion 4 provides that the recall may also be 
exercised by the electors of each county, city, 
and town with reference to their elective offi
cers, and, until otherwise provided by law, 
the legislative body of such county, city, and 
town may provide for the manner of exer
cising the power, but shall not require any 
such recall petition to be signed by electors 
more in number than 25 per cent, of the en
tire vote cast at the last preceding election. 
The amendment shows upon its face that it 
relates to the general biennial election in 
November, and not the school elections. 
School elections in this state are not regard
ed as general elections within the meaning 
of our Constitution and statutes, but as school 
elections. 

Our Constitution provides for one general 
election to be held every two years. Section 
1, art. 4, provides for the election of state 
officers at the general election every two 
years, and section 3, art. 4, provides that the 
state officers shall be chosen by the qualified 
electors on the day of the general election. 
Section 15, art. 6, speaks of choosing district 
judges at the first general election, and that 
certain other named officials shall be elected 
at the time of holding the general election. 
Before the adoption of the recall amendment, 
the Constitution expressly referred to the 
general election, in which school directors 
were not included. The recall amendment, 
by referring expressly to the last preceding 
general election, shows the recall applies to 
state officers only, except as it otherwise 



1 2 2 191 PACIFIC K E P O H T E B (Colo. 

makes direct provision for the recall of city, 
county, and town officers. 

Having examined the Constitution, let us 
now see w h a t construction has been placed 
thereon by the Legis la ture : 

Rev. St. § 2137. State Officers to be Elected. 
Sec. 2. At the general election, A. D. 1878, 

and every alternate year thereafter, there shall 
be elected the following state officers, to wit, 
etc. 
Rev. St. § 2138. Judge of Supreme Court and 

Other Officers. 
Sec. 3. At the general election, A. D. 1879, 

and every third year thereafter, there shall 
be elected, etc. 
Rev. St. § 2139. County Officers to be 

Elected. 
Sec. 4. At the general election, A. D. 1877, 

and every alternate year thereafter, there shall 
be elected in every county of the state the 
following county officers, etc. 
Rev. St. § 2140. County Commissioners and 

Other Officers. 
Sec. 5. At the general election, A. "D. 1877, 

and annually thereafter, there shall be elect
ed in each county of the state one county com
missioner, etc. 

The election laws (acts of 1911 and 1917 
[Laws 1911, p. 336; Laws 1917, p. 189] re
garding registrat ion of electors at general 
elections) expressly provide tha t they shall 
not apply to school elections. 

The s ta tu te fur ther provides tha t the regu
la r t e rm of office of al l state, district, coun
ty, and precinct officers shall commence on 
the second Tuesday of J a n u a r y after their 
election, and tha t school directors shall be 
elected annual ly on the first Monday in May. 
The fact t h a t no manner of procedure is 
given or provided for exercising the recall 
as to them is another ground for believing 
it was not intended as to school directors. 

The term "general election" has a well-
defined meaning in our Constitution and stat
utes, and a school election is not so regarded, 
and we cannot find where i t has ever been 
so held by the courts. We a re convinced the 
recall was intended to apply only to the 
elective public officers of the s ta te except as 
provided in section 4 for the recall of city, 
county, and town officers. The words "every 
elective public officer of the s ta te of Colo
rado," as used in section 1, refer, for the pur
poses of the recall, to officers of the s ta te as 
distinguished from members of school boards, 
county, city, town, and precinct officers. In 
36 Cyc. 852, under the topic of "Who a re 
State Officers," i t is said : 

"State officers are those whose duties concern 
the state at large, or the general public, al
though exercised within defined limits, and to 
whom are delegated the exercise of a portion 
of the sovereign power of the state. They are 
in a general sense those whose duties and 
powers are coextensive with the state, or are 
not limited to any political subdivisions of the 
state, and are thus distinguished from mu
nicipal officers strictly, whose functions re
late exclusively to the particular municipality, 

f and from county, city, town, and school dis-
] trict officers." 

[2] The words "elective public officers of 
the s ta te ," as used in this amendment, mean 
officers whose duties and powers a r e coexten
sive wi th the state, as dist inguished from 
county, city, town, district, and school offi
cers. School directors have no jurisdiction to 
perform duties outside of the school dis t r ic t 
where they a re elected. Their duties a r e 
performed in, and re la te expressly to, the i r 
own district, and a re coextensive therewith. 
Because they act by author i ty of the s ta te 
law does not make them s ta te officers. S t a t e 
v. Dillon, 90 Mo. 229, 2 S. W. 417; Trav i s 
County v. Jourdan, 91 Tex. 217, 42 S. W. 
543; Teople v. Evans, 247 111. 555, 93 N. E. 
388; Lane v. McLemore (Tex. Civ. App.) 169 
S. W. 1072; State ex rel. Stearns v. Smith, 
6 Wash. 496, 33 Pac. 974; Ex par te AViley, 
54 Ala. 226; State v. Hewit t , 3 S. D. 187, 52 
N. W. 875, 16 L. R. A. 413, 44 Am. St. Rep. 
788. 

Section 4 provides: 

"Every person having authority to exercise 
or exercising any public or governmental duty, 
power or function, shall be an elective officer, 
or one appointed, drawn or designated in ac
cordance with law by an elective officer or of
ficers, or by some board, commission, person 
or persons legally appointed by an elective of
ficer or officers, each of which said elective of
ficers shall be subject to the recall provision of 
this Constitution." 

I t is practically impossible to unders tand 
or construe this section because of i t s am
biguity. The tr ial court said, "it- contains an 
ex t raord inary jumble of confused ideas in 
hopeless conflict," in which we concur. I t is 
claimed i t makes all elective public officers 
having authori ty to exercise or exercising 
any public governmental duty, power, or func
tion subject to recall through the procedure 
and in the manner provided in section 1. If 
such was the intention, it is beyond compre
hension why the d rawers of the amendment 
did not say In section 1 tha t every public 
officer exercising any public or governmental 
duty, power, or function should be subject to 
recall through the procedure and in the man
ner therein provided, without par t icular ly 
specifying any class. By classifying practical
ly all of the elective public officers, and omit
ting school directors, it would seem they were 
intentionally omitted from the recall. The 
framers of the amendment must be presumed 
to have intended wha t is expressly and specif
ically therein stated ra ther than what might 
be inferred from the use of ambiguous gener
alities. 

[3] I t is a rule of construction tha t a par
t icular power which is clear and definite 
should be given effect as against a confuting 
general expression, and especially so when 
to give tlie effect contended for would make 
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the clear specific provisions unnecessary and 
su rp lusage 3 Cyc. 1129; In re Rouse, Haz
a rd & Co., 91 Fed. 96, 98, 33 C. C. A. 356. 

Judgment reversed, and cause remanded, 
with directions to enter the proper judgment 
in accordance with the views herein ex
pressed. 

SCOTT and DENISON, J J., concur in the 
conclusion tha t school directors a re not sub
jec t to the recall. 

SCHOLTZ v. HAZARD. (No. 9478.) 

(Supreme Court of Colorado. May 3, 1920. 
Rehearing Denied July 6, 1920.) 

1. Creditor's suit <©=>39(I)—Bill to subject 
property sold by administrator to claims held 
to set up equities in plaintiff. 

In a creditor's action tn have his claim 
against a decedent's estate declared a lien upon 
the property after sale by the administratrix 
to defendant, a plea of a contract between the 
brother of the testatrix and defendant, whereby 
defendant was to purchase the property, setting 
forth the relation ot the administratrix thereto, 
and the fulfillment of the terms of such con
tract, held a sufficient allegation of equities in 
plaintiff. 

2. Executors and administrators <§=237—Coun
ty court order held to show proper exhibition 
of claim. 

A county court order allowing the claim of 
a creditor against the estate, reciting that such 
claim was "a certified copy of a judgment here
tofore entered against said deceased," will, in 
a subsequent proceeding to subject property 
sold b j the administratrix to such claim, be 
taken as true, and to show a sufficient com
pliance with the statute concerning the method 
of exhibiting claims. 

3. Appeal and error c@=80(6)— County court 
order setting aside allowance of claim held 
final and appealable. 

"Where the county court by its order sets 
aside a judgment allowing a claim against an 
•estate, such order is a final judgment as to that 
«lain*, and is appealable. 

4. Judgment <s=9IO(4)— Allowance of claims 
based on judgment against estate held to cre
ate new judgment, as against limitations. 

Where a creditor obtained a judgment 
against decedent in 1894, and his claim thereon 
was allowed against decedent's estate in 1911, 
the judgment became a new one against the es
ta te , so that the 20-year statute of limitations 
did not apply, in view of Rev. St. 1908, § 7211. 

5. Executors and administrators ©=225(1)— 
Claim filed 8 months after grant of letters 
held timely. 

Where a creditor filed his claim against a 
decedent's estate 8 months after the granting 
of letters of administration, it was filed within 
the time allowed by the nonclaim statute. 
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6. Creditors' suit <®=>23—Creditor's action to 

subject personalty in hands of purchaser from 
administrator held not barred by laches. 

In an action by a creditor of a decedent's 
estate against a purchaser from the administra
trix to subject realty purchased to his claim, 
which had been allowed by the county court, a 
delay of 6 months in filing the complaint held 
not to constitute laches. 

7. Executors and administrators ©=»75—Status 
of administrator as trustee defined. 

An administrator is a trustee, of whom the 
utmost good faith is required, and he is partic
ularly the representative of creditors, holding 
the estate as a trust fund for the payment of 
debts, so that it is a fraud in law for such 
trustee to take for his own benefit a position 
in which his interest will conflict with his duty. 

8. Executors and administrators <©=>115—Acts 
of administrator resulting in personal benefit 
to him at creditors' expense, held fraud in 
law. 

Where an administratrix sells realty be
longing to the estate, which is subject to a fore
closure decree, without attempting to redeem 
therefrom, and was credited with payment of 
a note owing by her individually, such conduct, 
conflicting with her duty to creditors, held a 
fraud in law. 

9. Executors and administrators <§=>I48—Pur
chaser under fraudulent contract from admin
istrator held not entitled to take advantage 
thereof. 

A purchaser from an administratrix of 
property of the estate under a contract fraudu
lent in law on the part of the administratrix 
can take no advantage thereunder as against a 
creditor who is injured thereby. 

10. Executors and administrators <©= 148—Pos
session by purchaser from administrator held 
to offset claim of interest under sheriffs sale 
certificate. 

A purchaser of realty from an administra
trix under a contract amounting to fraud in 
law on the part of such administratrix held 
not entitled to interest on a certificate of pur
chase under a prior sheriff's sale; it being pre
sumed that the purchaser's possession of the 
premises will offset such interest. 

Depar tment 1. 
Er ro r to Distr ict Court, City and County 

of Denver; James L. Cooper, Judge. 

Suit by E. L. Scholtz against F . W. Haz
ard. Judgment for defendant, and plaintiff 
brings error. Reversed, with directions. 

Eliza (Skelton) Swift was the administra
t r ix of the estate of her mother, Catherine 
W. Skelton, deceased, against which esta te 
plaintiff in error held a claim of $901.46, 
based upon a judgment against deceased. 
The property of the estate consisted of lands 
and water r ights. These had been sold a t 
sheriff's sale, under a mortgage foreclosure, 
to satisfy a debt of approximately $34,000. 
Boyington Skelton was the brother and con
fidential adviser of the adminis t ra t r ix . Oth-
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