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the writ has been improvldently or Improp
erly obtained." An ordinary attachment 
can only be had upon a claim that Is due. 
Upon a debt not due, an attachment cannot 
be issued, except it is granted by the court or 
judge. Code Civ. Proc. |§ 230-236. An at
tachment upon a debt not due, issued with
out such authority, is absolutely void. In 
such a case the action must be dismissed, 
and even if the order of attachment is grant
ed, and it Is afterwards determined that the 
grounds therefor were not true, then the ac
tion should also be dismissed. Pierce v. 
Myers, 28 Kan. 369. To the extent that the 
debt in this case was not due, the attach
ment issued thereon without the permission 
of the court or judge is a fraud, as against 
subsequent creditors whose attachments were 
rightfully obtained, and they are entitled to 
Intervene for the purpose of setting aside 
the former attachment. Davis v. Eppinger, 
18 Cal. 378; Patrick v. Montader, 13 Cal. 
434; Express Co. v. Lucas, 36 Ind. 361; 1 
Shinn, Attachm. p. 760, and note. The ab
sence of an order authorizing the issuance of 
an attachment in such a case is more than a 
technical defect or irregularity. It goes to 
the question of authority to issue, and, In 
states where one other than the defendant is 
not permitted to have the attachment dis
solved because of irregularities, he may nev
ertheless have it dissolved by intervention or 
otherwise, where it has been illegally issued. 
Walker v. Roberts, 4 Rich. Law, 561; 1 
Shinn, Attachm. § 344. If, as the court has 
already determined, he may show that the 
claim under which the attachment was lev-
ted was not just or valid, and in another 
case that the grounds for attachment were 
not sustained, and in still another case that 
the attachment was not properly served, It is 
difficult to see why he cannot attack the 
attachment on the ground that it was issued 
without authority. In the case of Dickenson 
v. Cowley, 15 Kan. 269, referred to in the 
prevailing opinion, a defect in the affidavit 
upon which the attachment was issued was 
held to be fatal, and one which might be 
taken advantage of by a third party. The 
fatal defect was in stating the grounds of 
the attachment in the disjunctive, and Jus
tice Brewer, in delivering the opinion of the 
court, said that "there was therefore no war
rant for the issue of the attachment, and 
the plaintiff in the suit obtained no Hen on 
the goods by the service of the writ." The 
failure to state the amount of the Indebted
ness in the affidavit for attachment was held 
by the supreme court of Wisconsin to be a 
fatal defect, and that the subsequent lien-
holder might attack the validity of the at
tachment so obtained. Hawes v. Clement, 64 
Wis. 152, 25 N. W. 21. In Seibert v. Switzer, 
35 Ohio St. 661, it was held that, while a 
junior creditor could not take advantage of 
mere informalities in the attachment for the 
purpose of establishing his priority, yet he 
might show that the attachment was issued 
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without authority of law, and thereby de
feat it. In that case the affidavit and the 
petition were both filed upon the same day, 
but the affidavit preceded the petition a short 
time; and It was therefore held that the 
clerk had no authority to Issue the order of 
attachment, andj further, that It was void 
as against a subsequent creditor. In the 
present case the clerk had no authority to 
issue the order of attachment for the debt 
not due, and for the same reason the order 
was invalid as against the subsequent cred
itor. Some authorities are cited which seem 
to be against the decisions of our own court, 
but they are based upon statutes unlike our 
own. As was said in Kohler v. Agassiz, re
ferred to In the prevailing opinion, "the at
tachment laws of the several states differ in 
so many particulars, that, without the ut
most caution In comparing their provisions 
with our own, we are in constant danger of 
being led astray or unduly Influenced by 
decisions apparently in point, but in reality 
resting on a different basis." In Bateman v. 
Ramsey, 74 Tex. 589, 12 S. W. 235, cited as 
an authority for the ruling of the trial court, 
it was held that, while the writ of attachment 
could not be quashed for informalities, a 
junior attaching creditor might Intervene In 
the suit of the first attaching creditor for 
the purpose of testing the validity of the debt 
upon which It was founded; that he might 
show that the grounds upon which the writ 
was sued out did not exist, and that the affi
davit on which it was predicated was known 
to be false by the party making It. Where 
a junior attacher intervenes by motion or 
interplea, a strict rule limiting the grounds 
of attack is not justified. It is unlike an at
tack upon a judgment or an established lien. 
He Is contesting an incipient lien only, and. 
until it is perfected and determined, it should 
be held assailable because the writ was im-
providently or improperly issued, and es
pecially upon any ground affecting its validi
ty. Upon the question of the right to contesl 
an illegal attachment in such cases, see, al
so, Jacoby v. Drew, 11 Minn. 408 (Gil. 301); 
Schilling v. Deane, 36 111. App. 513. 
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Off O B J E C T I O N S — E L E C T I O N S — C O N T E S T — P L E A D 
I N G — A M E N D M E N T — C O U N T Y C L E R K — D I S Q U A L I F I 
CATION FOR RK-ELECXTION. 

1. The supreme court does not take judicial 
notice of the standing rules of the district court, 
in the absence of a statute providing that it 
shall do so. 

2. Where a party to an action certified from 
the county court to the district court of the 
Second judicial district appeared and went to 
trial without objection before the judge presid
ing in the division of such court to which the 
case was sent, he waived any objections there
tofore made by him to the assignment of the 
case to that division. 
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3. Where the grounds of an election contest 
are fraud and mistake, it is not error to refuse 
to allow the ballot boxes to be opened, and a 
recount had, until some testimony is offered 
tending to establish such fraud. 

4. Where the statute provides a special pro
cedure for election contests, no new cause of 
action or contest can be set up by way of 
amendment, in the absence of a provision 
therein expressly so providing. 

5. It is not error to refuse the amendment 
where the application is not accompanied by an 
affidavit sufficiently showing why the amend
ment should be made, or why the original 
statement was not in the first instance suffi
ciently explicit. 

6. In an election contest, a mere allegation 
that the contestee was guilty of fraud, with
out a statement of the acts or words constitut
ing the fraud, does not entitle the contestant to 
judgment, in the absence of a denial, where it 
is not alleged that such fraud prejudiced the 
contestant. 

7. The fact that Mills' Ann. St. § 1626 (Gen. 
St. 1883, § 1202), makes the county clerk one 
of the board of three members to canvass and 
declare the result of the election, does not dis
qualify him from being a candidate for re-elec
tion. 

8. Nor is he disqualified by the fact that the 
statute makes it his duty to prepare the regis
try of voters, to make up and print the bal
lots, and to distribute the ballot boxes and the 
ballots to the election boards, and gives him 
general control and supervision of elections. 

Appeal from district court, Arapahoe coun
ty. 

Proceeding by George J. Kindel against 
Richard Le Bert to contest the election of 
the latter to the office of county clerk of 
Arapahoe county, Colo., for -which contest
ant was also a candidate. From a judgment 
in favor of the contestee, contestant appeals. 
Affirmed. 

At the general election In November, 1805, 
Richard Le Bert and George J. Kindel were 
opposing candidates for the office of county 
clerk of Arapahoe county. Upon the face 
of the returns, Le Bert was declared elected 
by the canvassing board; and Kindel insti
tuted this proceeding in the county court of 
Arapahoe county, under our contested elec
tions act (Sess. Laws 1885, p. 193), against 
Le Bert, as contestee, to set aside the election 
as declared, and to obtain judgment declar
ing contestor elected to the office. The orig
inal voluminous statement of the contestor, 
filed In the county court on the 30th of No
vember, 1895, specifically charges that legal 
votes cast in the various precincts of the 
county for the contestor were improperly and 
fraudulently rejected by the judges of elec
tion; that votes which, for various reasons, 
were illegal, were therein cast and counted 
for the contestee; that the latter, by brib
ery, intimidation, and corruption, and other 
nefarious means, received illegal votes that 
ought not to have been counted for him, 
and prevented legal votes from being cast 
and counted for contestor; that the contestee 
was guilty of various designated acts of 
fraud in the matter of the distribution of the 
ballot boxes and ballots to the various elec
tion boards; and that in one precinct the 
judges were guilty of fraud. In the twenty-

ninth specification of the statement Is a gen
eral allegation that the contestee, as coun
ty clerk, performed certain acts in and about 
the conduct of the election which the statute 
itself Imposes upon the county clerk, but 
which, under the facts of this case, as contestee 
was himself a candidate for re-election, were 
fraudulent and void; particularly were those 
acts void which he performed in assisting 
in the canvass of the votes upon the returns 
made to him by the various election boards. 
This is followed by another general charge 
of tampering with and altering the returns 
by the contestee after they were received by 
him, as county clerk, from the judges of elec
tion. By reason of all of which the contestor 
says he was cheated and defrauded out of 
the election, and that in truth and fact he re
ceived a majority of the legal votes cast, and 
was entitled to be declared elected. To this 
statement, on the 10th of the following De
cember, the contestee filed his answer, spe
cifically denying all the charges made against 
him, except those, if any there be, set forth 
in the twenty-ninth specification of the state
ment, and setting up counter charges of 
frauds and wrongdoings of a character as 
sweeping and specific, and just as corrupt 
and flagrant, as were those charged in the 
statement of the contestor; the contestee al
leging that his majority of the legal votes 
cast was in fact in excess of that appearing 
upon the face of the returns. These new 
matters in the answer in turn were denied in 
the replication, which was filed on the 18th 
of December. There is no order in the rec
ord setting the case for trial, although, from 
the subpoenas which have been certified up, 
it seems that the county court fixed as the 
day for trial the 4th of February, 1896, al
though trial was not then begun. After the 
issues had thus been made up, the counsel 
who originally were acting for the contestor 
withdrew, and new counsel appeared for 
him. On the 18th of February, upon appli
cation of the contestor, alleging prejudice of 
the county judge, the cause was certified to 
the district court of the Second judicial dis
trict of Colorado, embracing Arapahoe coun
ty only. There are five judges of the court, 
each presiding in a separate division. On 
the 21st of February the new counsel for 
contestor, appearing in the division to which 
this proceeding was assigned by the clerk, 
claimed that it was improperly there, and 
asked that it be sent to another division, in 
which, under the standing rules of the court, 
it ought to have been filed in the first in
stance. The request of contestor, as made, 
was denied, but the presiding judge sent the 
cause to another division, where he decided 
it belonged. Before the judge of the lat
ter division, where the cause was thus sent, 
the contestor again, on February 21th, pre
sented his application, asking that the cause 
be sent to that division which contestor 
claimed had jurisdiction of it; and his ap
plication was again denied. Thereafter it 
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appears that the five judges of the court, as 
properly they might do, agreed among them
selves that neither one should hear this 
cause, and so the cause was set for trial 
April 20th, and Hon. C. C. Holbrook, judge 
of the Twelfth judicial district of this state, 
was requested by Judge Palmer, who was 
presiding in the division of the court where 
the cause was pending, to try the same. 
Judge Holbrook complied with this request, 
and no objection to him was made by the 
contestor. On the day as thus set for trial, 
the contestor made an application to the 
court (Judge Holbrook presiding) for leave to 
file an amended statement of contest. It 
would seem from the record, although it is 
somewhat uncertain, that like application 
was made before the county court on the 12th 
of February, after the issues were made up 
and the day for trial had passed, for leave 
to file this amended statement; but inas
much as, by consent of the parties, all inter
locutory orders of the county court were va
cated, and have not been inserted in the rec
ord, it does not clearly appear what, if any, 
ruling the county court made. This amend
ed statement does not purport to bo merely 
an amendment of the original causes of con
test set up in the original statement, nor was 
its design to perfect or supplement any of 
the same; but by far the larger part thereof 
sets up, as causes of contest, grounds that 
were not in the original statement at all, 
while other portions charge additional fraud
ulent acts of the same general nature as 
those contained in some of the original speci
fications,—such, for example, as that the 
board of county commissioners of Arapahoe 
county and the contestee, as clerk, were 
guilty of malconduct, fraud, aud corruption 
in the making of the registration of electors 
for said election, and in the appointment of 
judges, and in the registration of illegal vot
ers; and such charges as that the county 
clerk certified upon the, registry lists which 
were sent out to the judges the names of per
sons not entitled to be thereon, and in issuing 
certificates of registration upon the day of 
the election to persons not entitled to re
ceive them, and various charges of fraud 
against the election judges, were each and 
all distinct causes of contest not appearing 
in the original statement. The court denied 
leave to file the amended statement, upon 
the ground that the special proceeding un
der which this contest must be determined 
does not authorize any amendment of the 
pleadings. Thereupon proof was made by 
the contestor, under his original statement, 
that he was an elector. He then asked per
mission to open the ballot boxes and inspect 
and count the ballots. As a condition pre
cedent, the court required him first to intro
duce some evidence tending to establish some 
of the frauds alleged, and the boxes would 
then be opened, but the contestor refused to 
avail himself of this offer. The court fur
ther ruled that the boxes might then be 

opened for the purpose of ascertaining from 
the ballots if any of the mistakes complained 
of had been committed. This offer was like
wise declined by the contestor, and he re
fused to offer any further evidence. The 
court then found the issues for the contestee, 
and it appearing from the pleadings that, 
upon the face of the returns, Le Bert had a 
majority of the votes, and held the certificate 
from the canvassing board, he was there
upon adjudged to be duly elected, and en
titled to hold the office in question. To re
verse this judgment, contestor has appealed 
to this court. 

H. J. Hersey, H. B. O'Reilly, and E. F. 
Richardson, for appellant. Felker & Day
ton, for appellee. ' 

CAMPBELL, J. (after stating the facts). 
Although the contestee does not concede the 
power of the county court to transfer this 
proceeding to the district court, or the juris
diction of the district court to hear and deter
mine this contest, he has not assigned for er
ror the act of the former in certifying the 
cause to the latter, or the assumption by the 
latter of such jurisdiction. While jurisdiction 
of the subject-matter cannot be conferred by 
waiver or consent of the parties, yet, as coun
sel have not discussed either of these points, 
we do not.feel called upon, in the absence of 
full argument, to determine questions of such 
importance. We therefore proceed directly 
to a con.sideration of the errors assigned. This 
must not be taken either as an affirmance or 
disapproval of said respective rulings of the 
lower courts. The errors specified are that 
the case was improperly assigned; that the 
court erred in refusing leave to file the amend
ed statement, in refusing a recount of the bal
lots, and in denying contestor's motion for 
judgment upon the pleadings. 

1. Except in the brief of counsel, we are 
not advised that there is a standing rule of 
the district court for the assignment of causes 
to the different divisions. If that is so, and 
it was violated by the district court, to entitle 
the party aggrieved to a review of the ruling 
complained of it is indispensable that the rule 
be embodied somewhere in the transcript of 
the record, for rules prescribed by the dis
trict court for the regulation of its practice 
cannot bo taken judicial notice of by this 
court unless so provided by statute. Scott v. 
Scott, 17 Md. 78. There is, however, a strong
er reason than this why appellant cannot com
plain of this ruling. In passing upon an ap
plication for a writ of mandamus asked by 
contestor in this case, this court used this 
language' "The relator's right, however, is 
not the right to select a particular judge, but 
a right to reject a judge that is disqualified to 
try the case for any reason known to the law." 
People v. Clerk of District Court, 22 Colo. 280, 
44 rac . 500. Moreover, according to his own 
contention, the prejudice, if any, to the con
testor, resulting from an improper assignment 
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consisted, not in the fact that his case was 
transferred to one particular division of the 
court rather than to another bnt that the judge 
presiding in the assigned division was objec
tionable, or the judge presiding over the divi
sion to which he wished the transfer made was 
less objectionable, or in fact favorable, to the 
applicant. It is clear, therefore, that when 
the contestor appeared below, and, without 
objection, went to trial before Judge Holbrook, 
in that division where the cause was then 
pending, he waived any objections theretofore 
made by him to the assignment of the cause 
to that division. 

2. The error predicated upon an alleged re
fusal of the court to order a recount of the 
ballots is not tenable. The facts upon which 
this assignment purpdrts to be based are not 
in this record. It is true, the contestor, be
fore the introduction of any substantive testi
mony tending to establish the charges of 
fraud, asked the court to order the ballot 
boxes to be opened, that the ballots might be 
inspected. The court, however, expressly 
ruled that it would permit the ballot boxes to 
be opened for the purpose of ascertaining 
whether any of the mistakes charged by the 
contestor had been committed, because, if 
any errors of computation were made, the bal
lots themselves would show that fact, but re
fused to allow them to be opened for an ex
amination as to the frauds alleged until there 
had first been some testimony tending to es
tablish such charges; and this latter ruling 
was in part based upon the ground that the 
ballots, without such other evidence, would 
not tend to prove the frauds. While, there
fore, it is not a fair statement to say that the 
court altogether refused to allow the ballot 
boxes to be opened, its qualified refusal to do 
so was entirely proper, and in accordance with 
the doctrine announced in Clanton v. Ryan, 14 
Colo. 419, 24 Pac. 258. The order of proof 
is always discretionary with the trial court, 
and will not be interfered with by an appel
late court except where there is abuse of that 
discretion. The reasonable requirement of the 
trial court that some evidence should first be 
introduced as to these charges of fraud be
fore going to the expense of bringing in, from 
the different precincts of the county, the elec
tion judges, with their keys, to open the bal
lot boxes, was not only within the legal dis
cretion of the trial court, but commends itself 
to our judgment as a wise exercise of that 
discretion. 

3. As to the right of an amendment to plead
ings under statutes providing a special pro
cedure for election contests, the authorities are 
not harmonious. In the earlier cases in Penn
sylvania it seems that the right to amend was 
denied, or sparingly exercised. In the later 
cases this rule in that jurisdiction is relaxed, 
and amendments as to matters of form, or 
such as are made to amend or complete causes 
of contest contemplated within the original 
statement, are allowed, under the common-law 
power of the court to permit amendments. 

Election Cases, 65 Pa. St. 20. In Illinois, pro
ceedings in election contests, under the special 
statute, are held to be, to all intents and pur
poses, chancery proceedings, and the rule in 
equity permitting amendments is applied. 
Dale v. Irwin, 78 111. 170. In Heyfron v. Ma-
honey, 9 Mont. 497, 24 Pac. 93, an amend
ment correcting the spelling of the names of 
persons set forth in the original pleading, and 
one adding new names, were allowed; the 
court remarking that, as to the former, the 
trial court could have distinguished without 
the amendment, and, as to the latter, it was 
not sufficient to control the judgment. The 
case, then, is authority only for the proposi
tion that an amendment as to form, or as to 
some matter attempted to be set up in the 
original pleading, can be inade. In the case 
of Brown v. McCollum, 76 Iowa, 479, 41 N. 
W. 197, it was held that the plaintiff may 
make any amendment to his original state
ment that he thinks proper. This ruling was 
under the provisions of an act which express
ly provided for amendments, and assimilated 
proceedings, as near as practicable, to the prac
tice in civil actions. In terms, the court held 
that any amendment which the contestor 
might see fit to make was proper, and might 
contain an entirely new cause of action. From 
the language of the opinion, taken in connec
tion with the fact that the nature of the 
amendment allowed is not shown, it is difficult 
to determine whether the court based the rul
ing upon the provisions of the Civil Code, or 
entirely upon the election statute. This is 
manifest, because in a Later case (Randall v. 
Christianson, 84 Iowa, 501, 51 N. W. 253) the 
same court declined to determine whether, un
der the provisions of their Code, it was proper 
for the court to allow an amendment setting 
up a new cause of action. But the decision 
seems to be based upon the provisions of the 
election statute, which was interpreted as au
thorizing so radical an amendment. In Mc-
Crary on Elections (section 396) it is said that 
an amendment, in proper cases, should be al
lowed. Where it is proper, it should be sea
sonably applied for, and under sufficient show-
ng. Id. §§ 407, 408. And, if it would work 

a continuance or a considerable delay, it 
should not be granted. Upon the other hand, 
where, as in Colorado, the procedure is gov
erned by a special act which does not provide 
for amendments, and in which the proceedings 
are not assimilated to some practice that does 
so provide, it has been expressly held that it 
was beyond the power of the court to permit 
amendments to be made. Ford v. Wright, 13 
Minn. 518 (Gil. 480); Bull v. Southwick, 2 N. 
M. 321, 362, et seq.; Vigil v. Pradt, 4 N. M. 
375, 20 Pac. 795; 6 Am. & Eng. Enc. Law, 
407. In the case of Schwarz v. Garfield Coun
ty Court, 14 Colo. 44, 23 Pac. 84, because not 
necessary to the determination of that case, 
this court expressly declined to decide the 
point. But, as it held that the act furnished 
a complete system of procedure within itself, 
this case gives countenance to the doctrine 
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that in special proceedings the right to amend i 
depends upon the provisions of the act itself. 
Additional recognition is found in the deci
sions of this court under the eminent domain 
act, which prescribes a complete system of 
procedure for the taking or damaging of pri
vate property. Under that act it has been de
cided that the Code provisions "on the subject 
of amendments to pleadings are inapplicable." 
Knoth v. Barclay, 8 Colo. 300, G Pac. 924; 
Tripp v. Overocker, 7 Colo. 72, 1 Pac . 695; 
Railroad Co. v. Allen, 13 Colo. 220, 242, 22 
Pac. 605. So far as our investigation has 
gone, it is only in the Iowa case, supra (if, 
indeed, t ha t case goes to that length), where 
an amendment has been permitted setting up 
a new and distinct cause of action. In all of 
the other cases the amendments were made 
for the purpose of correcting or perfecting 
statements in causes of action contained in the 
original pleading. Upon principle, and in the 
light of these authorities, we are of opinion 
that where the statute itself provides for 
amendments, but does not define their scope, 
those relating to formal matters, or which are 
made for the purpose of perfecting and com
pleting causes of contest comprehended with
in the original statement, may, upon a proper 
showing, and if applied for within a reasonable 
time, be permitted; but, in the absence of 
such a permissive statute, not even amend
ments of this nature can be made, and, unless 
there is a provision expressly so providing, no 
new cause of action or contest can be set up 
by way of amendment. At the common law, 
neither in an action at law nor in a suit in 
equity could an amendment to a pleading of 
a party instituting the suit be made which 
introduced a new cause of action. Bliss, Code 
PI. (2d Ed.) § 429. The same practice pre
vails in the majority of the states which have 
adopted the reformed code of procedure. Giv-
ens v. Wheeler, (i Colo. "149; Railway Co. v. 
Sternberg, 13 Colo. 141, 21 Pac. 1021; Davis 
v. Johnson, 4 Colo. App. 545, 30 Pac . 887. In 
another view, the refusal of the district court 
to allow to be filed this amended statement 
was right, whether the provision of our Code, 
the election act. in question, or the common-
law practice, governs. This is apparent when 
we consider that the contestor altogether aban
doned his original statement, though it well 
pleaded several causes of contest. l i e did not 
limit his request to amend causes of contest 
set up in the original statement, but asked 
permission to amend by introducing entirely 
new and distinct causes. Even if the object ' 
of the amended statement was to perfect ex
isting causes of contest, and the Code provi
sion applied, as contended by the contestor, 
the application was not accompanied by an 
affidavit with any sufficient showing why the 
amendment should be made, or why the orig
inal statement was not, in the first instance, 
sufficiently explicit. Code 1887, § 75. I t is 
t rue that the amended statement was verified, 
and therein was an allegation in general terms 
to the effect that it could not have been sooner 

tendered; yet an inspection of the amended 
statement, and the facts of the case, as dis
closed by the record, abundantly negative this 
claim. In the original statement were a num
ber of causes of contest well pleaded. If es
tablished by the proof, they would entitle con
testor to a judgment. He waived his unques 
tioned right to proceed to trial upon the merits, 
and hinged his entire case upon the uncertain 
chance of obtaining a reversal of the ruling 
of the trial court denying an application to 
amend. This he did, well knowing tha t the 
probabilities were against him, for in a pre
vious decision by this court (Schwarz's Case, 
supra) doubt was inferentially cast upon the 
right of amendment; and in several decisions, 
supra, under the eminent domain act, in
volving precisely the same principle, the hold
ing was that the Code provision relating to 
amendments of pleadings was inapplicable. 

4. The motion for judgment upon the plead
ings is predicated upon the twenty-ninth 
cause of contest, which is not denied in the 
answer. I t is based upon two grounds: First , 
tha t the contestee tampered with the returns 
as made to him by the election board; and, 
second, that he was incapacitated to become a 
candidate for re-election. As to the former, 
it is only necessary to say that every rational 
rule of pleading with which we are acquaint
ed requires tha t the ultimate facts constitut
ing fraud be set forth. The evidentiary facts 
should not be pleaded, but at least a general 
s tatement of the acts or words constituting 
the fraud must be alleged. A mere statement 
that one is guilty of fraud, which is all that 
this particular specification contains, is not 
sufficient to call for a denial. Bennett v. 
Reef, 16 Colo. 431, 27 Pac. 252; Thomas v. 
Mackey, 3 Colo. 300; Burdsall v. Waggoner, 
4 Colo. 25G; Robinson v. Canal Co., 2 Colo. 
App. 17, 29 Pac. 750; Stimson v. Helps, 9 
Colo. 33, 10 Pac. 290; Tucker v. Parks , 7 
Colo. (52, 71, 298, 1 Pac. 427, and 3 Pac. 486; 
Mills' Ann. Code, p. I l l , notes 99, 100; Id., 
]>. 108. notes 13(5, 176, and cases cited; Bliss, 
Code PI. (2d Ed.) § 211. Besides this, there 
is no allegation in this specification tha t the 
tampering with the returns prejudiced the 
(•oiitestor, or changed the result of the elec
tion. 

The second ground of the motion we now 
proceed to consider. That the election statute 
makes it the duty of the county clerk to pre
pare the registry of voters, to make up and 
print the ballots, to distribute the ballot boxes 
and the ballots to the election boards, and 
gives him general control and supervision 
over elections, certainly does not disqualify 
him as a candidate to succeed himself. While 
not controlling, we know the facts to be that 
not only in our own state, from the beginning 
down to the present, but in many other states 
having similar statutes, it has been the cus
tom for officers invested with similar pow
ers to be candidates for re-election. Xo ques
tion, so far as we know, lias been heretofore 
raised touching their qualification. W h a t e \ e -
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weight these considerations possess might 
properly be directed to the legislative branch 
of the government as a reason why it should 
expressly disqualify him as a candidate when 
it invests an official with such sweeping pow
er. As applicable to the question before us, 
it is without merit. But we apprehend that 
the real point of the argument is that, since 
section 1626 of Mills' Annotated Statutes 
(Gen. St. 1883, § 1202) makes the county clerk 
one of the board of three members to canvass 
and declare the result of the election, this is 
an attempt on the part of the legislature to 
make one who is a candidate for re-election 
to the office of county clerk a judge in his own 
case, which it is beyond the power of the 
legislature to do. Or, to put it in another 
form, since the statute invests the officer with 
judicial power to determine the result of an 
election, which by the terms of the statute 
he is bound to exercise, he thereby becomes 
incapacitated as a candidate for re-election. 
As a leading case, we are cited to Com. v. 
McCloskey, 2 Rawle, 369, found also in 
Brightly, Elect. Cas. 196. There it was held 
that one elected to the office of county super
visor could not be a judge of his own elec
tion. An examination of the case shows that 
the statute itself made the members of the 
board of supervisors judges of said election, 
save them full power and authority to ap
prove thereof, or set aside the same and or
der a new election, and invested them with 
power as ample and as clearly judicial as 
that which our act confers upon county 
courts. Properly, therefore, it was held that 
tlie act of McCloskey in assuming to pass up
on and judge of his own election was void. 
In the case of Dimes v. Grand Junction Can
al, 3 H. L. Cas. *759, the decision was that 
the lord chancellor was disqualified from pro
nouncing a decree in a case while he was in
terested in a corporation which was one of the 
parties to the suit. In the United Stales sen
ate it was determined that a senator whose 
election was contested could not vote upon his 
right to the office. Cong. Globe 1805, 18CG, 
p. 1035 et seq. It will be observed that in 
all these and similar cases that might be cited 
the inhibited power exei'eised was clearly ju
dicial. In the English case and in the Penn
sylvania case the mere statement shows this. 
When we consider that under the constitution 
of the United States "each house shall be the 
judge of the elections, returns and qualifica
tions of its own members" (article 1, § 5), the 
fact is equally apparent. Xone of the cases 
cited are in point, either as to the nature of 
the powers conferred, or as to the eligibility 
of one holding such office as a candidate to 
succeed himself. In the case before us, the 
power exercised by the canvassing board, of 
which contestee was one member, is purely 
ministerial, or, as has been otherwise express
ed, mathematical. Tlie only power conferred, 
and the only duty required, of the canvassing 
board, in relation to tlie canvass, is to count 
the votes, based upon the returns as made by 

the election judges, and to give certificates to 
those receiving a majority of the votes tuus 
ascertained. The canvassing board cannot 
go beyond or behind the returns, or reject 
votes, or otherwise inquire into the validity 
or conduct of the election. Upon the proposi
tion that such duties are in no sense judicial, 
the authorities are uniform. People v. Grand 
Co. Com'rs, 6 Colo. 202, 209; People v. Kil-
duff, 15 111. 492; People v. Head, 25 111. 325; 
People v. Hilliard, 29 111. 413; People v. 
Rives, 27 111. 242; Lawrence Co. v. Schmaul-
hausen, 123 111. 321, 14 N. E. 255. Courts al
ways approach the decision of election con
tests with more or less reluctance, for the bit
terness frequently incident to election contro
versies is sometimes continued throughout 
the ensuing legal proceedings. While they 
would welcome a divestiture of their Jurisdic
tion to review and determine political ques
tions, so long as the law confers the power, 
imperative duty leaves no other alternative 
than to decide these controversies. In the 
case at bar, however, we are relieved of much 
of the embarrassment usually attending these 
contests; for, had the conclusions reached by 
us upon the foregoing questions of practice 
been in favor of the contestor, still a judg
ment here in accordance with his contentions 
would not afford him any relief in this par
ticular case. Since this appeal was lodged 
in this court an event has occurred which ren 
ders ineffectual, as to contestor, any judgment 
that might be rendered in his tavor. I t seems 
that no sufficient provision for preserving 
these ballots as evidence was made, as might 
have been done at contestor's instance, and 
the ballot boxes containing them were dis
tributed to the election judges, and the bal
lots cast at the election in 1895 were at the 
election in 1890 taken from the boxes and 
burned by the election judges just before the 
voting began. This is authorized by section 
1040, Mills' Ann. St. (Gen. St. § 122a). I t is 
conceded by contestor that the destruction of 
these ballots has eliminated from the case all 
questions of fraud, and that even if, upon 
this appeal, there was a reversal, he would be 
obliged to abandon his contest in the court 
below, unless, indeed, tlie contestee was inca
pacitated to succeed himself, which proposi
tion has been resolved against him by a previ
ous decision of this court. We may also add 
that under the authority of Mills v. Green, 
159 U. S. 051, 10 Sup. Ct. 132, we might prop
erly have declined to pass upon any of the 
controverted questions, and dismissed the ap
peal because of the happening of the event 
which rendered action by this court a useless 
proceeding so far as the contestor is concern
ed. But, considering the public interests in
volved, it has been deemed best to settle these 
questions, in order that the legislature now in 
session may, if it see fit, provide a different 
procedure from that now existing. With tlie 
wisdom of tlie act concerning contested elec
tions we are not concerned. Tlie evident ob
ject of the legislature was to provide a 
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speedy and summary remedy. There are 
weighty arguments upon both sides of the 
proposition concerning amendments of plead
ings. Every facility should be afforded to one 
alleging that the choice of the people has been 
corruptly thwarted, or unlawful impediments 
placed in the way of the voters, or t ha t the 
result of an election, as declared, does not 
correctly express the will of the legal majori
ty. I t must be remembered, if the right to 
amend is given to the contestant, It should be 
given also to the contestee. The term of of
fice of county officials is two years, and, if as 
liberal a rule in reference to amendments 
should be provided in these contests as obtains 
in civil actions under our Code, the door 
would be opened wide for technical obstruc
tions and delays; and It is conceivable that 
the term of office might in some cases nearly, 
if not quite, expire, before the issues could 
be settled. Without reference, however, to 
legislative policy, or the wisdom of the pro
cedure provided, we have construed the law 
as we find it. From the foregoing it follows 
tha t the judgment of the district court should 
be affirmed, and it is so ordered. Affirmed. 

I n re SENATE BILL NO. 23. 
(Supreme Court of Colorado. April 2, 1897.) 
STATUTES—SUBJECTS AND TITLES OF ACTS—LOCAL 

AND SPECIAL ACTS. 

1. The title, "A bill for an act to amend an 
act entitled 'An act for the support and better 
regulation of the public schools in the city, of 
Denver,' approved February 13, 1874, and the 
act amendatory thereto, approved February 2, 
1876," does not cover an act affecting school 
districts whose territory is partly within and 
partly without the city of Denver. 

2. Where the subject of an amendatory act 
Is not embraced in its title, the fact that the 
original act was passed before the adoption of 
the constitution, when the title was of no sig
nificance in determining the validity of an act, 
does not render the amendatory act constitu
tional. 

3. A proposed act provided for uniting six 
school districts incorporated under the general 
law with one district of a city, in such manner 
as to compel all to be governed by the special 
charter of the latter district, and specified the 
manner in which supplies should be furnished, 
and the compensation and place of education 
of the teachers to be employed. IIrid, that the 
act was in conflict with Const, art. 5, § 25, pro
hibiting local or special laws for the "manage
ment" of common schools. 

The senate passed a resolution submit t ing 
to t he supreme court senate bill No. 23, relat
ing to the consolidation of school districts, 
etc., and requesting the opinion of such court 
a s to its constitutionality. 

The opinion of the court was delivered in 
response to the following resolution and in
terrogatories from the honorable senate : 

"Whereas , there is now pending before the 
general assembly of the s ta te of Colorado 
senate bill No. 23,—a bill for an act to amend 
an act entitled 'An act for the support and 
be t te r regulation of the public schools of 
Denver, ' approved February 13, 1874,—which 

has passed both houses, and been delivered 
to the governor of the state, and by him re
tu rned to the senate, wi thout his approval , 
on the ground tha t the provisions of the bill 
are in conflict with certain provisions of the 
consti tution of the s tate , by vir tue of an 
opinion rendered by the honorable at torney 
general : Now, whereas , the constitutionality 
of said bill has been questioned, and thereby 
an important question upon a solemn occa
sion has arisen; therefore, be it resolved by 
the senate of the s ta te of Colorado t h a t the 
said bill be submitted to t he honorable su
preme court of Colorado, and the said court 
be, and it is hereby, requested to give th is 
senate its opinion as to the constitutionality 
of said bill, as follows: 

"Firs t . Are the provisions of said bill in 
conflict with section 25, a r t . 5, of the con
sti tution ? 

"Second. Are the provisions of said bill in 
conflict wi th section 7, ar t . 11, of the consti
tut ion?" 

J. Warne r Mills, Theo. H. Thomas, Jacob 
Fillius, and George N. Hurd , for constitu
tionality. Byron L. Carr, At ty . Gen., Calvin 
E. Reed, Asst. Atty. Gen., and P i a t t Rogers, 
aga ins t consti tutionality. 

P E R J C U R L U L The bill submitted with 
the foregoing interrogatories is enti t led "A 
biE for an act to amend an act entitled 'An 
act for the support and bet ter regulation of 
the public schools in the city of Denver, ' ap
proved Februa ry 13th, 1874, and the act 
amendatory thereto, approved F e b r u a r y 2nd, 
187G." At the t ime the original act was 
passed the city of Denver was embraced 
wi thin one school district, but, wi th t h e sub
sequent growth of the city, six other districts 
have been incorporated, and a re now in ex
istence, under the general law of the state. 
These districts a re composed of terr i tory 
par t ly within and par t ly wi thout the city lim
its of the city of Denver; and the chief ob
ject of the proposed bill would seem to be to 
provide a manner in which these districts 
may be consolidated, and made a p a r t of 
school district No. 1, without t he consent of 
the lat ter district. The title confines its pro
visions to the public schools of Denver, and 
i t requires no a rgumen t to show t h a t under 
such a title it is not proper to legislate for 
distr icts t h a t lie par t ly wi thout the city lim
its. The fact t h a t the original ac t was pass
ed prior to the adoption of the s ta te consti
tution, when the tit le was of no significance 
in determining the validity of an act, can
not avail for the purpose of upholding the 
new features, not embraced within the title, 
t ha t a re now sought to be incorporated into 
the body of the ac t by the proposed amend
ments . 

Coming, now, to that part of the consti
tution to which our at tention is specifically 
invited by the communication from the hon
orable senate, we find t h a t this section, in so 


