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ownership of the lots in question. Upon 
this point the court said: " In cities, the 
prist ine or (if there be any such) the existing 
owners of the s t ra ta of the streets cannot 
exercise any acts of possession, for their 
individual benefit, over the devoted soil. The 
many uses to which i t may be appropriated 
preclude (hat. They have not, therefore, any 
possession which can raise a presumption of 
ti t le." 

The judgment is reversed, with instruction 
to the court to establish a boundary line as 
between the plaintiffs and defendants, mid
way between the east and west boundaries of 
lots 1 and 2, and exclusive of the s t r e e t 

MUSSER, C. J., and GARRIGUES, J., con
curring. 

PEOPLE ex rel. MOORE v. P E R K I N S et al. 

(Supreme Court of Colorado. Nov. 3, 1913. 
Rehearing Denied Dec. 1, 1913.) 

1. M U N I C I P A L CORPORATIONS (§ 46*)—CHAR
TERS—"AMENDMENT." 

Const, art. 20, §§ 4, 5, respectively, pro
vide that the people of the city of Denver shall 
have the exclusive power of making, altering, 
revising, or amending their charter, and that 
qualified electors numbering not less than 5 per 
cent, may petition the council for the submis
sion of any charter amendment or for a char
ter convention. Held, that as the constitution
al provision did not incorporate any of the in
hibitions as to the amendment of legislative 
bills, the term "amendment," as used therein, 
means an amendment in its unqualified and un
limited scope. 

[Ed. Note.—For other cases, see Municipal 
Corporations, Cent. Dig. §§ 123-125; Dec. Dig. 
| 46.* 

For other definitions, see Words and Phrases, 
vol. 1, pp. 368-370; vol. 8, pp. 7573, 7574.] 

2. M U N I C I P A L CORPORATIONS (§ 48*)—CHAR
TERS—WHAT CONSTITUTES—' 'AMENDMENT. ' ' 

The term "amendment" being defined as 
any alteration made or proposed to be made 
in a bill or motion by addition, change, substi
tution, or omission, proposals to alter the char
ter of Denver so as to change the government 
from one by mayor and legislative council to 
one by commissioners, and to provide for non
partisan elections, are amendments, and do not 
constitute a new charter, where the old charter 
was left in force as to such matters as civil 
service, fire and police departments, fiscal man
agement, public health, public utilities, etc., 
and the new provisions did not provide a com
plete scheme of city government, and hence such 
provisions may be submitted by a petition of 
voters, and do not need to be submitted upon 
the report of a charter convention, as provided 
by Const, art. 20, § 5. 

[Ed. Note.—For other cases, see Municipal. 
Corporations, Cent. Dig. §§ 127, 128, 130-133; 
Dec. Dig. § 48.*] 

3. M U N I C I P A L CORPORATIONS (§ 48*)—CHAR
TERS—AMENDMENT. 

Where proposed amendments, providing for 
a commission form of government for the city 
of Denver and for nonpartisan elections, were 
submitted separately, the fact that the amend
ment providing for nonpartisan elections was 
contingent upon the adoption of the commission 
form of government, and was not self-execut-

•For other cases see same topic and section NUMBER 

ing, does not render it so invalid that the man
ner of submission deprived the voters of lawful
ly exercising their right of franchise. 

[Ed. Note.—For other cases, see Municipal 
Corporations, Cent. Dig. §§ 127, 128, 130-133; 
Dee. Dig. § 48.*] 
4. M U N I C I P A L CORPORATIONS (§ 46*)—CHAR

TER—AMENDMENTS. 
An amendment to the charter of a city 

is not invalid because it is not self-executing 
and is to go into effect upon a contingency. 

[Ed. Note.—For other cases, see Municipal 
Corporations, Cent Dig. §§ 123-125; Dec. Dig. 
§ 46.*] 
5. M U N I C I P A L CORPORATIONS (§ 46*)—CHAR

TER—SUBMISSION OF AMENDMENTS. 
Denver City Charter, § 179, provides that 

the official ballot shall by proper words show 
the nature of the instrument to be voted on, 
and shall give the voter the right to indicate 
his choice by placing a cross mark upon his bal
lot. Two amendments, one providing for the 
adoption of the commission form of government, 
and the other for nonpartisan elections, were 
submitted separately, although the provision for 
nonpartisan elections was contingent on the 
adoption of the commission form of government. 
Held, that, where the ballot gave the voters the 
right to vote on each proposition the fact that 
one amendment was contingent on the other 
did not render the submission invalid under the 
charter. 

[Ed. Note.—For other cases, see Municipal 
Corporations, Cent. Dig. §§ 123-125; Dec. Dig. 
§ 46.*] 
6. CONSTITUTIONAL L A W (§ 70*) — J U D I C I A L 

FUNCTIONS. 
The wisdom of constitutional provisions is 

not a question for the courts. 
[Ed. Note.—For other cases, see Constitutional 

Law, Cent. Dig. §§ 129-132, 137; Dec. Dig. § 
70.*] 
7. M U N I C I P A L CORPORATIONS (§ 46*)—CHAR

TER AMENDMENTS—MODE OF SUBMISSION. 
Though the mode of the submission of 

amendments to the charter of Denver disclosed 
a strong partiality for the adoption of the meas
ure, and was, to a certain extent, unfair in its 
caption, that fact will not render the adop
tion invalid, where over 25,000 votes were cast 
fot or against the amendment, and there was 
no suggestion that any voter was misled. 

[Ed. Note.—For other cases, see Municipal 
Corporations, Cent. Dig. §§ 123-125; Dec. Dig. 
§ 46.*J 
8. M U N I C I P A L CORPORATIONS (§ 48*)—CHAR

TER AMENDMENTS—SUBMISSION. 
Amendments to the city charter of Denver, 

providing for the commission form of govern
ment and for nonpartisan elections, do not em
brace more than one matter requiring the sub
mission of numerous questions to the voters, 
even though the provisions of the first amend
ment necessarily abolished old offices and created 
new ones, and the second, as part of the scheme 
of nonpartisan elections, changed the election 
machinery and the time for holding elections; 
the changes all being germane to the central 
ideas of the amendments. 

[Ed. Note.—For other cases, see Municipal 
Corporations, Cent. Dig. §§ 127, 128, 130-133; 
Dec. Dig. § 48.*] 
9. M U N I C I P A L CORPORATIONS (§ 46*)—CHAR

TER AMENDMENTS—PUBLICATION. 
The city council of Denver fixed the time 

for a special election for the submission of 
charter amendments by ordinance. The clerk 
published the text of the amendments with his 
call for the election for three successive weeks; 
the first publication being on the day the ordi
nance was enacted. Held, that, even though 
the city charter required the publication of or-

Dec. Dig. & Am. Dig. Key-No. Series & Rep'r Indexes 
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dinances before they became effective, the call 
for the election was sufficient; Const, art. 20, 
§ 5, requiring the council to call such elections, 
not requiring it to be done by ordinance, and 
placing the duty of publication on the clerk, 
and hence the fact that the call was made by 
ordinance may be disregarded; it not being 
even required by the charter. 

[Ed. Note.—For other cases, see Municipal 
Corporations, Cent. Dig. §§ 123-125; Dec. Dig. 
§ 40.*] 

White and Garrigues, JJ., dissenting. 

En Banc. Error to District Court, City 
and County of Denver; John H. Denison, 
Judge. 

Quo warranto by the People on relation of 
Marcellus F. Moore against J. M. Perkins 
and others. Writ denied, and relator brings 
error. Affirmed. 

C. H. Redmond and McKnight & Henry, all 
of Denver, for plaintiff In error. I. N. Ste
vens, John A. Rush, James A. Marsh, Paul 
Knowles, and William R. Kennedy, all of 
Denver, for defendants in error. 

HILL, J. This is an action in quo war
ranto in the name of the people on relation 
of Marcellus F. Moore. Its object is to test 
the title of the defendants in error to the 
offices of commissioners of the city and coun
ty of Denver. By this method it is sought 
to have declared void the enactments which 
purport to create the so-called commission 
form of government and the nonpartisan sys
tem of election for this city and county. 

The trial court sustained the validity of 
these enactments, as well as the validity of 
the election of the defendants in error as 
such commissioners under the nonpartisan 
system of elections provided for therein. 
There is no dispute concerning the facts. 
They disclose that a charter had been fram
ed and was adopted by the people of the city 
and county of Denver in March, 1904, in 
conformity with the provisions of article 20 
of the state Constitution. This charter pro
vides for a board of supervisors consisting 
of 7 members, to be elected at large, also a 
board of aldermen of not less than 16 nor 
more than 21, to be elected by wards. I t also 
provides for the election of a mayor and cer
tain other executive and judicial officers, and 
for the appointment of certain other execu
tive officers. In other words, it provides 
for a complete system of municipal govern
ment by what has heretofore been recognized 
as the mayor form, consisting of two legis
lative bodies, with a power of veto resting in 
the mayor, etc. The plaintiff in error, prior 
to the attempted change, was an alderman 
duly qualified and the term for which he 
was elected has not expired. 

Upon February 14, 1913, a special election 
was held within and for the city and county 
of Denver, at which were submitted separate
ly by prior initiation of certain electors in 
the manner, so far as details are concern

ed, as provided for by the charter, two cer
tain propositions in writing. Each was des
ignated therein "Amendment to the charter 
of the city and county of Denver." One of 
these propositions, by repeal of certain sec
tions of the old charter, the amendment of 
others, and the adding of new sections, pur
ports to make certain changes in the form 
of government from the mayor form so call
ed, as above described, to the commission 
form so called, with five commissioners to 
take the place of the mayor and legislative 
council. They are also to perform certain 
other duties. The other purports, by the 
same method, to enact what is commonly 
known as the nonpartisan system of elec
tion. This includes what is called the pref
erential system of voting. The result of 
the election was for the adoption of each of 
these designated amendments, and the regu
lar procedure provided for by the then char
ter appears to have been followed in declar
ing them adopted. Upon May 20th, follow
ing, as provided for in one of the amend
ments, another election was held. This was 
conducted under what is termed the nonpar
tisan system of elections, as authorized in the 
other amendment. At this election, the de
fendants in error, except James F. Markey, 
were, in the manner provided by this amend
ment, duly elected to the offices of commis
sioners. Mr. Markey was elected to the of
fice of auditor, which had been created by 
one of the amendments. They all qualified 
and assumed to enter upon the duties of 
their respective offices. This resulted in the 
ouster of the plaintiff in error and certain 
other officers then holding certain offices in 
existence under certain sections of the old 
charter, which sections the latter enact
ments purport to amend or repeal. 

It is claimed that these so-called amend
ments are invalid for the reasons following: 
First, that they constitute a new or revised 
charter, which could only be submitted or 
adopted through the medium of a- charter 
convention; second, that if they are amend
ments, the manner of submission to the elec
tors was such as to afford no opportunity to 
the voters of lawfully exercising their right 
of franchise, and that they were consequent
ly not legally adopted; third, that the call 
for the election at which they were submit
ted was not published, as required by the 
Constitution. If these enactments are amend
ments to the charter which was in existence 
at the time of their purported adoption, it 
becomes unnecessary to consider the question 
of how a new charter can be secured, for 
which reason we will first consider the ques
tion of whether they are amendments. 

[1, 2] The authority for the adoption of 
the charter which these enactments purport 
to amend, as well as the manner in which it 
can be amended, is to be found in article 20 
of our state Constitution. This court has re-

*For other cases Bee same topic and section NUMBER In Dec. Dig. & Am. Dig. Key-No. Series & Rep'r Indexes 
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peatedly held that this article is a grant of 
power to the inhabitants of the city and 
county of Denver, and that it authorizes 
them to do what it specifically states they 
can do, and such other matters as must be 
necessarily implied from the language used. 

The material parts of sections 4 and 5 nec
essary to be considered in this controversy 
read as follows: 

"Sec. 4. The charter and ordinances of the 
city of Denver as the same shall exist when 
this amendment takes effect, shall, for the 
time being only, and as far as applicable, be 
the charter and ordinances of the city and 
county of Denver; but the people of the city 
and county of Denver are hereby vested with 
and they shall always have the exclusive 
power in the making, altering, revising or 
amending their charter and, within ten days 
after the proclamation of the Governor an
nouncing the adoption of this amendment 
the council of the city and county of Denver 
shall, by ordinance, call a special election, to 
be conducted as provided by law, of the qual
ified electors in said city and county of Den
ver, for the election of twenty-one taxpay
ers who shall have been qualified electors 
within the limits thereof for at least five 
years, who shall constitute a charter conven
tion to frame a charter for said city and 
county in harmony with this amendment. 
Immediately upon completion, the charter so 
framed, with a prefatory synopsis, shall be 
signed by the officers and members of the 
convention and delivered to the clerk of said 
city and county who shall publish the same 
in full, with his official certification, in the 
official newspaper of said city and county, 
three times, and a week apart, the first pub
lication being with the call for a special 
election, at which the qualified electors of 
said city and county shall by vote express 
their approval or rejection of the said char
ter. If the said charter shall be approved by 
a majority of those voting thereon, then two 
copies thereof (together with the vote for 
and against) duly certified by the said clerk, 
shall, within ten days after such vote is tak
en, be filed with the secretary of state, and 
shall thereupon become and be the charter of 
the city and county of Denver. But if the 
said charter be rejected, then, within thirty 
days thereafter, twenty-one members of a new 
charter convention shall be elected at a spe
cial election to be called as above in said 
city and county, and they shall proceed as 
above to frame a charter, which shall in like 
manner and to the like end be published and 
submitted to a vote of said voters for their 
approval or rejection. If again rejected, the 
procedure herein designated shall be repeated 
(each special election for members of a new 
charter convention being within thirty days 
after each rejection) until a charter is finally 
approved by a majority of those voting there
on, and certified (together with the vote for 
and against) to the secretary of state as afore
said, whereupon it shall become the charter 

of the said city and county of Denver and 
shall become the organic law thereof, and 
supersede any existing charters and amend
ments thereof. 

'"Sec. 5. The citizens of the city and coun
ty of Denver shall have the exclusive power 
to amend their charter or to adopt a new 
charter, or to adopt any measure as here
in provided. It shall be competent for 
qualified electors in number not less than 
five per cent, of the next preceding guber
natorial vote in said city and county to 
petition the council for any measure, or 
charter amendment, or for a charter conven
tion. The council shall submit the same to 
a vote of the qualified electors at the next 
general election not held within thirty days 
after such petition is filed; whenever such 
petition is signed by qualified electors in 
number not less than ten per cent, of the 
next preceding gubernatorial vote in said city 
and county, with a request for a special elec
tion, the council shall submit it at a special 
election to be held not less than thirty nor 
more than sixty days from the date of filing 
the petition; provided, that any question so 
submitted at a special election shall not 
again be submitted at a special election with
in two years thereafter. In submitting any 
such charter, charter amendment or measure, 
any alternative article or proposition may be 
presented for the choice of the voters, and 
may be voted on separately without preju
dice to others. Whenever the question of a 
charter convention is carried by a majority 
of those voting thereon, a charter convention 
shall be called through a special election or
dinance as provided in section four (4) here
of, and the same shall be constituted and 
held and the proposed charter submitted to 
a vote of the qualified electors, approved or 
rejected, and all expenses paid, as in said 
section provided. The clerk of the city and 
county shall publish, with his official certi
fication, for three times, a week apart, in the 
official newspaper, the first publication to be 
with his call for the election, gei nal or spe
cial, the full text of any charter, charter 
amendment, measure, or proposal for a char
ter convention, or alternative article or prop
osition, which is to be submitted to the vot
ers. Within ten days following the vote the 
said clerk shall publish once in said news
paper the full text of any charter, charter 
amendment, measure, or proposal for a char
ter convention, or alternative article or prop
osition, which shall have been approved by a 
majority of those voting thereon, and he 
shall file with the secretary of state two cop
ies thereof (with the vote for and against) 
officially certified by him, and the same shall 
go into effect from the date of such filing. 
He shall also certify to the secretary of 
state, with the vote for and against, two cop
ies of every defeated alternative article or 
proposition, charter, charter amendment, 
measure, or proposal for a charter conven
tion. * * * No charter, charter amend-
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ment or measure adopted or defeated under 
the provisions of this amendment shall be 
amended, repealed or revived, except by peti
tion and electoral vote." 

It will be observed from the language used 
in both sections 4 and 5 that the people of 
Denver were given the exclusive power to 
amend their charter. Section 5 in substance 
provides that it shall be competent for qual
ified electors in number not less than 5 per 
cent., etc., to petition the council for any 
measure or charter amendment or for a char
ter convention. This is followed with a meth
od as to what shall then be done. As we in
terpret the language there used, it means 
that they may petition for any amendment; 
that in the manner used, the word "amend
ment" is unqualified and unlimited, and that 
they are entitled in this manner to have sub
mitted anything included within the defini
tion of the word "amendment," unless there 
is something to be found elsewhere in article 
20 which would tend to limit or confine its 
meaning to a narrower scope. We have been 
unable to find anything elsewhere in the arti
cle which would tend to sustain such a claim. 
This limits the question as to whether these 
two amendments constitute a new charter, or 
whether they are in fact amendments to the 
existing charter. We are of Opinion that 
they come within the definition of the word 
"amendment," when unlimited in its scope 
as here used. Webster's New International 
Dictionary, 1911 edition, defines the word 
"amendment," "In public bodies: Any altera
tion made or proposed to be made in a bill 
or motion by adding, changing, substituting 
or omitting." 

When the former charter is considered in 
connection with the changes brought about 
by these enactments, it is convincing of the 
fact that they are amendments only. A new 
charter would be an instrument complete 
within itself. When these amendments are 
considered alone, they fall far short of such 
an instrument, and will be found to cover but 
a portion of the questions necessary to be 
included in a charter for the government of 
any municipality. For instance, they fail 
to cover or change the question of the ap
pointment of many appointive Officers and 
employe's, provided for in other portions of 
the charter; they fail to make any provi
sions concerning their duties or for their 
salaries; such matters as civil service, the 
fire and police department, the public health, 
the fiscal management of municipal affairs, 
finances, public utilities and the control 
thereof, franchises and public improvements, 
or most of them, are left untouched with 
the exception of a few instances where it is 
provided that a commissioner shall become 
the head of certain departments, which were 
heretofore in control of certain boards or 
some elective officer. The charter, prior to 
amendment, appeared to cover all questions 
of municipal government. It consisted of 
approximately 360 sections. The two amend

ments under consideration amend approxi
mately 20 sections, add 20 new sections, and 
repeal about 20 sections, possibly by implica
tion certain paragraphs in some few other 
sections, leaving approximately 300 sections 
untouched, and without the greater part of 
which no charter for any municipality would 
be anywhere near complete. 

It is true that the amendments are, in a 
way, a departure from the system hereto
fore provided for the management of the mu
nicipality. In this respect, they are different 
and are new, so far as the number of officials 
is concerned; but, regardless of this, they 
are germane to the subject of municipal gov
ernment, that is the only proper subject em
bodied in the charter, and they pertain to 
and affect this subject, each covering a sepa
rate and distinct branch thereof. This brings 
them within practically all the definitions of 
the word "amendment," as defined in all the 
authorities cited. The fact that in a way 
they present something new or different in 
the management of municipal affairs in no 
way militates against their being amend
ments. It is common knowledge that com
mission government, in some form, has, with
in the past few years, been adopted in many 
cities in the United States, but, regardless of 
this, they still continue to be municipalities, 

I and their charters pertain only to local self-
government. When these changes are analyz
ed, it will be found that the difference is not 
so great as the term used might imply; for 
instance, under the old system there wftre 
two legislative bodies, consisting of about 23 
members; under the new, but one legislative 
body, consisting of 5 members. In each in
stance they are elected by the people. The 
new body enacts, ordinances, etc., the same 
as the old; in this respect their powers and 
duties are identical. Under the old system, a 
mayor was elected by the people, with a pow
er of veto; under the new system, the com
missioners elect one of their number as may
or, but without any power of veto. Under 
the old system, certain city offices were creat
ed with the incumbents thereof designated to 
perform the duties pertaining to certain 
county and precinct offices, as provided by ar
ticle 20; while under the new system, the 
commissioners are designated to perform the 
duties pertaining to most, if not all, of these 
county offices, and the number of city offices 
wherein the incumbents were designated to 
perform the duties of county and precinct 
officers has been materially reduced. It will 
thus be observed that about the only changes 
of any consequence are the reduction in the 
number of officials heretofore provided for 
the management of the city's affairs, and the 
withdrawal from the mayor of the power of 
veto; but in a way this power has been vest
ed in three members of the commission, as 
that number can defeat any proposed legisla
tion. 

In Livermore v. Waite, 102 Cal. 113, 38 
Pac. 424, 25 L. It. A. 312, cited by counsel 
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for plaintiffs in error, it is said: "The signifi
cance of the term 'amendment' implies such 
an addition or change within the lines of the 
original instrument as will effect an improve
ment, or better carry out the purpose for 
which it was framed." This covers the 
amendments under consideration. The lines 
of the original instrument cover the question 
of local self-government for the city and 
county of Denver. The amendments include 
such additional changes within the lines of 
the subject covered by the original instru
ment, viz., local self-government, as are 
thought will improve or better carry out the 
purposes for which it was framed. 

By the adoption of article 20 to our state 
Constitution, we embodied therein radical 
changes by consolidating the city and county 
of Denver and allowing it to designate the 
persons therein who should perform the du
ties pertaining to county offices, as well as 
granting to it the right to make its own 
charter, a power theretofore resting in the 
Legislature. The validity of this amend
ment has been sustained. People v. Sours, 
31 Colo. 369, 74 Pac. 167, 102 Am. St. Rep. 
34; People v. Cassiday, 50 Colo. 503, 117 Pac. 
357. 

In Denver v. Ilallett, 34 Colo. 393, 83 Pac. 
1066, as well as in Londoner v. People, 52 
Colo. 15, 119 Pac. 156, we held that article 
20 was intended to grant home rule to the 
city and county of Denver and other mu
nicipalities, and to bestow upon them every 
power possessed by the Legislature in making 
their charter. This being true, if the matter 
was still in the hands of the Legislature, 
and a legislator was drafting the title to a 
bill concerning this subject, if he followed 
the repeated suggestions of this court, he 
would make it broad enough upon the gener
al subject to include all appropriate matters 
pertaining thereto. In such case, any matter 
pertaining to local self-government covered in 
the general title would be germane by way 
of amendment. 

This court, as well as the court of appeals, 
has repeatedly sustained sundry and differ
ent kinds of amendments to the former char
ter, some of which made radical changes in 
the management of its affairs. Cunningham 
v. Denver, 23 Colo. 18, 45 Pac. 356, 58 Am. 
.St. Rep. 212; In re City of Denver, 18 Colo. 
288, 32 Pac. 615; Darrow v. People, 8 Colo. 
426, 8 Pac. 924; Carpenter v. People, 8 Colo. 
116, 5 Pac. 828; Brown v. City of Denver, 7 
Colo. 303, 3 Pac. 455; City of Denver v. 
Barron, 6 Colo. App. 72, 39 Pac. 989. 

It should also be borne in mind that in its 
method of enacting laws and amendments 
thereto, the Legislature is limited by certain 
restrictions contained in the Constitution. 
Article 5 provides that no law shall be passed 
except by bill, and no bill shall be so altered 
or amended on its passage through either 
house so as to change its original purpose. 
Also, that no bill except general appropria
tion bills shall be passed containing more 

than one subject, which shall be clearly ex
pressed in its title; but if any subject shall 
be embraced in any act which shall not be 
expressed in the title, such act shall be void 
only as to so much thereof as shall not be 
expressed. No such provisions are. to be 
found in article 20 in providing for initiated 
amendments to a charter. This is further 
evidence of the correctness of our conclusion 
that the word "amendment" as therein used 
was intended to be unqualified and unlimited 
in its scope. 

Article 20 authorizes the city and county of 
Denver to make its charter, which, in a sense, 
is its constitution concerning local affairs; 
the state Constitution provides the method by 
which it can be amended. This does not in
clude the restrictions placed upon the Legis
lature in the enactment of laws, or any re
strictions other than the word "amendment" 
would imply. This makes the rules pertain
ing to amendments to constitutions more 
applicable to those under consideration than 
amendments pertaining to general laws; such 
being the case, the principles recognized by 
this court in Nesbit v. People, 19 Colo. 441, 
36 Pac. 221, are applicable, wherein Mr. Jus
tice Elliott, in speaking for the court, calls 
attention to this distinction and the reasons 
therefor, as follows: "The power of the 
General Assembly to propose amendments to 
the Constitution is not subject to the provi
sions of article 5, regulating the introduction 
and passage of ordinary legislative enact
ments. A proposed amendment to the Con
stitution need not be restricted, like an ordi
nary legislative bill, to a single subject; the 
only restriction is, that 'amendments shall 
not be proposed to more than one article 
of this Constitution at the same session.' 
Const, art. 19, § 2. I t is not essential that 
the subject of a proposed amendment shall 
be expressed in its title; a proposed amend
ment need not have any title except as 
it designates the article of the Constitu
tion to be amended. In changing a pro
posed amendment to the Constitution dur
ing its passage through either house, it is 
not necessary that such change should be 
printed, nor that the original purpose of the 
proposed amendment should be strictly ad
hered to. Koehler v. Hill, 60 Iowa, 543 [14 
N. W. 738, 15 N. AV. 609]. Section 2 of ar
ticle 19 prescribes the method of proposing 
amendments to the Constitution, and no oth
er rule is prescribed. It is not, therefore, 
by the 'legislative' article, but by the article 
entitled 'amendments,' that the legality of 
the action of the General Assembly in pro
posing amendments to the Constitution is to 
be tested. Article 19 is sui generis; it pro
vides for revising, altering, and amending 
the fundamental law of the state, and is not 
in pari materia with those provisions of 
article 5, prescribing the method of enacting 
ordinary statutory laws. The distinction is 
obvious. When an ordinary legislative bill, 
free from constitutional objection, is intro-
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duced and passed by both houses of the Gen
eral Assembly, as provided by article 5, it 
becomes, when approved by the Governor 
(or without his approval when passed by a 
two-thirds vote of both houses), a valid and 
binding, law; thus, an act of ordinary legis
lation is fully and finally consummated, and 
thus a statutory law is brought into existence 
by virtue of the power vested in the legisla
tive department of the government. But, in 
proposing an amendment to the Constitution, 
the action of the General Assembly is initia
tory, not final; a change in the fundamental 
law cannot be fully and finally consummated 
by legislative power. Before a proposed 
amendment can become a part of the Con
stitution, it must receive the approval of a 
majority of the qualified electors of the state 
voting thereon at the proper general election. 
When thus approved, it becomes valid as part 
of the Constitution, by virtue of the sover
eign power of the people constitutionally ex
pressed." 

In Falconer v. Robinson, 46 Ala. 340, it was 
held that an act is amended when it is, in 
whole or in part, permitted to remain, and 
something is added to or taken from it, or it 
is in some way changed or altered to make 
it more complete or perfect, or to fit It the 
better to accomplish the object or purpose for 
which it was made or some other object or 
purpose. 

In Cantini v. Tillman (C. C.) 54 Fed. 969, 
it is said: "Nothing is more common than 
to amend by striking out one section and by 
inserting another, or by striking out several 
sections and by inserting one or several; and 
if it be competent to amend by striking out 
and inserting one, two, three, four sections, 
clearly it is competent to strike out all the 
sections, and to insert others, in pari materia. 
Striking out all after the enacting words 
and inserting is nothing but an amendment, 
and is governed by the same rules as other 
amendments." See, also, Hammond v. Clark, 
136 Ga. 313, 71 S. E. 479, 38 L. R. A. (N. S.) 
77; Brake v. Callison (C. C.) 122 Fed. 722; 
State v. Wright, 14 Or. 365, 12 Pac. 708. 

A proposed change from the commission 
form to the mayor form was under consider
ation in State ex rel. Hindley et al. v. Superi
or Court, 70 Wash. 352, 126 Pac. 920. The 
city of Spokane had by charter convention 
adopted the commission form of government; 
thereafter the requisite number of citizens 
who desired to go back to the mayor form 
petitioned the council to call a special elec
tion for that purpose; they refused. The 
court held the method which controlled was 
provided for in their charter. The portion 
involved reads: "This charter may be amend
ed by a majority vote on such amendments. 
The provisions of this charter, with respect 
to submission of legislation to popular vote 
by the initiative, or by the council of its own 
motion, shall apply to and include the pro
posal, submission, and adoption of amend

ments." In that case, as here, it was urged 
that amendments referred to and provided 
for in their charter were only such revisory 
or supplemental changes as the showing of 
the present charter might suggest, and 
should not be held to refer to amendments 
which alter or annul the basic plan or prin
ciple upon which the city government was 
founded. This contention was not sustained. 
The commissioners who for this reason had 
refused to call the election were compelled to 
do so. Without being understood as approv
ing or rejecting all the reasons given, we are 
of opinion that the conclusion reached by the 
Washington court was sound, and that there, 
as here, where the word "amendment" is used 
without limitation, any matter which is ger
mane to the principal subject, to wit, that of 
municipal government, is proper to be sub
mitted as an amendment. The case of State 
ex rel. v. City of Portland et al. (Or.) 133 
Pac. 62, is also relied upon by defendants in 
error, but upon account of the difference be
tween their Constitution and charter pro
visions and ours we think it is unnecessary 
to attempt to apply its principles to the facts 
under consideration. 

In City and County of Denver et al. v. 
New York Trust Company et al., 229 U. S. 
123, 33 Sup. Ct. C57, 57 L, Ed. 1101, the Su
preme Court of the United States sustained 
the validity of section 264a, which was an 
amendment to this charter initiated by the 
people and voted on at the May, 1910, elec
tion. This section was in relation to certain 
public utilities; it created a public utilities 
commission, and designated its first members 
instead of leaving them to be elected in ac
cordance with the provisions of section 198 
of the charter; it also prescribed a different 
mode of acquiring a municipal water plant 
than that provided in article 9 of the charter. 
It authorized the issuance of bonds, and con
tains many other provisions upon the water 
subject. The voter was required to accept 
or reject it in its entirety; he was given no 
opportunity to vote for or against its differ
ent provisions, or for or against the commis
sioners named in the act. In commenting up
on this subject, the court said: "But it may 
be added that we think all the provisions of 
the amendment have such a relation to the 
principal subject, namely, the public utilities 
of the city, as to permit their inclusion in a 
single amendment. Of the other two branch
es of this objection it is enough to say that 
the amendment supersedes pro tanto the 
original provisions of the charter with which 
it is not in accord. The purpose in adopting 
it was to introduce something new—to make 
a change in existing provisions—and being 
adopted comformably to the constitutional 
and charter requirements, the new or chang
ed provisions became at once a part of the 
charter, thereby supplanting or modifying 
the original provisions to the extent of any 
conflict." We are not unmindful of the lan
guage used in this case, which couusel for 



Colo.) P E O P L E v. P E R K I N S 61 

plaintiff in error claim sustains their con
tention t h a t this is a new or revised charter . 
I t i s : "In the briefs some reference is made 
to Speer v. People, 52 Colo. 325 [122 Pac. 
768], where the Supreme Court of the state 
recently had before it a proposed amendment 
radically and extensively changing the form 
of the city government. The opinions ren
dered in the case disclose some differences of 
opinion upon the question whether what was 
proposed could be regarded as a mere amend
ment, but the question was not decided, and 
nothing was said in the opinions tha t tends to 
sustain the objection now made to § 204a." 
By this language, we do not unders tand t h a t 
the question here was under consideration in 
t h a t case, or t ha t i t was meant to in t imate 
tha t a change could not be made, by amend
ment, from the mayor form to the commission 
form. According to our views, the language 
hereinabove first quoted would indicate tha t 
the court was of opinion t h a t such changes 
could be made for the reason that , in refer
ring to section 264a, i t s ta tes : "The purpose 
in adopting i t was to introduce something 
new-—to make a change in existing provi
sions." As we unders tand it, the object of 
al l amendments is to make changes, some
thing different, or something new, or to 
eliminate something if desired. 

[3, 4] The contention tha t the manner of 
their submission was such as to afford no 
opportunity to the voters of lawfully exer
cising their r ight of franchise is not well 
taken. The claim t h a t the two amendments, 
by their terms, are made interdependent, so 
tha t nei ther may be effective unless both are 
adopted, is not altogether sustained by the 
record. The adoptioii of the commission gov
ernment amendment does not appear to be 
dependent upon the adoption of the nonpar
tisan election amendment. I t is t rue tha t i ts 
last paragraph says: "The foregoing amend
ment shall not go into effect until a t the same 
election when it is adopted or a t some sub
sequent election an amendment shall be 
adopted providing for commissioners to as
sume the duties herein provided for, and 
designating the time when said commission
ers shall take office, and it shall then go 
into effect when said commissioners do take 
office." This means tha t it shall not t ake 
effect until some provision be made for the 
election of commissioners, and not then un
til they shall assume the duties of their of
fices. In this respect this amendment was 
not self-executing. We do not unders tand 
tha t this fact makes it void. 8 Cyc. 752 ; E x 
Pa r t e Wall, 48 Cal. 279, 17 Am. Rep. 425. 

I t is t rue, as contended, tha t the adoption 
of the first portion of the nonpart isan elec
tion amendment, viz., t ha t providing for the 
election of commissioners, was contingent 
upon the adoption of the commission govern
ment amendment. We do not unders tand 
tha t this makes it void ab initio. 

In Dillon on Municipal Corporations (5th 
Ed., vol. 2), a t page 005, it is said: "Munic

ipal ordinances, otherwise valid, may, like 
an act of the Legislature, be adopted to take 
effect in future and upon the happening of a 
contingent event." 

In Cooley, Constitutional Limitations (7th 
Ed.), a t page 104, the author states: "But i t 
is not always essential t ha t a legislative ac t 
should be a complete s ta tu te which must in 
any event take effect as law, a t the t ime it 
leaves the hands of the legislative depart
ment. A s ta tute may be conditional, and its 
taking effect may be made to depend upon 
some subsequent event." 

In State v. Noyes, 30 N. II . 279, it is said: 
" I t is not a t once apparen t t h a t there can 
bo any sound objection to the enactment of 
laws to take effect upon the occurrence of 
future events, such as the Legislature may 
prescribe." 

In Pueblo County v. Smith, 22 Colo., a t 
page 541, 45 P a c , a t page 360 (33 L. R. A. 
465), this court said: " I t will be conceded 
t h a t the powers conferred upon the Legisla
ture to make laws cannot be delegated to 
any other body or authori ty, except as the 
principle may be modified by the second max
im. I t is, however, not essential t ha t the 
law should take effect immediately upon i t s 
leaving the hands of the Legislature. I t s 
operation may, under certain limitations, be 
made to depend upon a contingency." To the 
same effect in principle a r e : People ex rel. 
Rhodes v. Fleming et al., 10 Colo. 553, 16 
Pac. 298; State v. Parker , 26 Vt. 357; Bull 
v. Read, 13 Grat. (54 Va.) 78 ; Burnside v. 
United States, 7 Cranch, 382, 3 L. Ed. 378; 
Peck v. Weddell, 17 Ohio St. 271. 

[5, 6] I t is claimed tha t the form of the 
ballot violates the provisions of section 179 
of the charter, which provides that the of
ficial ballot shall, by proper words, show the 
na ture of the instrument to be voted on, and 
shall give to each voter the r ight to place a 
cross mark upon his ballot, showing clearly 
his intention to vote for or against any meas
ure, char ter amendment, proposal for a 
char ter convention, or any ordinance, and, 
in case any separate or al ternat ive proposi
tion be submitted the ballots shall be prepar
ed so a s to enable the voter to express his in
tention in regard to each proposition. By 
this method, it was intended tha t each voter 
should have the r ight to vote for or against 
each measure, char te r amendment, or ordi
nance or for or against a charter convention. 
We think the substance of this section was 
complied with in this respect. The fact t h a t 
Uie going into effect of a portion of one of 
the amendments was contingent upon the 
adoption of the other did not make i t a non
compliance with this section. Whether, when 
applied to a portion of the one amendment, 
i t would be a mere futile and senseless pro
cedure, as contended for by counsel, is a mat
ter with which we have no concern. By t h e 
adoption of article 20 the whole people of the 
s ta te saw fit to delegate to a very limited 
number of the inhabi tants of the city and 
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county of Denver the power to initiate pro
posed amendments to their charter. The au
thorities all seem to hold that the going into 
effect of such an amendment can be made 
contingent upon the happening of other 
events. In case this small per cent, of the 
electors is enforcing futile and senseless pro
ceedings, and will persist in so doing, as coun
sel argue, the remedy lies with the people 
to amend the Constitution in a manner which 
will prevent it. This court is not possessed 
of that power. In People v. Cassiday, supra, 
in referring to article 20, which grants this 
privilege, we said: "It is not only a part 
of the Constitution, but it is there to stay, 
until the authority which voted it in shall 
vote it out. It, as any other part of the Con
stitution, is to be given force and effect ac
cording to its plain intent, purpose and mean
ing." 

[7] I t is claimed that the language upon 
the ballot submitting the amendment pro
viding for commission form of government 
is calculated to mislead the voter. An ex
amination of the ballot when considered with 
the result of the election shows this conten
tion to be incorrect. The ballot discloses 
that there were four separate and distinct 
propositions submitted. The first was for or 
against a nonpartisan system of election. 
The second was for or against initiated 
amendment that gives immediate nonparti
san commission government to the city and 
county of Denver. The third was for or 
against the holding of a charter convention 
to adopt a nonpartisan commission form of 
government for the- city and county of Den
ver. (The validity of such a designation we 
give no opinion concerning.) The fourth per
tains to the property and rates of a telephone 
company. The electors voted to adopt the 
first, second, and fourth, rejecting the third. 
It is not contended that the vote upon each 
was not sufficient to disclose an intelligent 
expression of the people upon these ques
tions, though the submission clause to the 
amendment concerning commission govern
ment might appeal to us as disclosing a 
strong partiality for the adoption of that 
measure, and, to a certain extent, be unfair 
in its caption, or was somewhat in the man
ner of a campaign document, as counsel sug
gest. It' Is not alleged that it misled any 
voter, but, to the contrary, it stands prac
tically admitted that there was a decided 
expression by the electors upon all of these 
questions. This same contention was raised 
in People v. Sours, supra, pertaining to the 
title under which article 20 of the state Con
stitution was submitted, in which case it was 
said: "There is no proof that any elector 
was deceived by the title under which the 
amendment was submitted." Not only is 
this the case here, but the record shows that 
26,812 votes were cast for or against this 
amendment. This fact, coupled with the ab
sence of any allegation that any elector was 
deceived or misled by the submission clause, I 

is sufficient to convince us that there is no 
valid foundation for this contention. 

[8] It is claimed that while the form of 
submission purports to submit only two 
amendments, there were, in fact, a large 
number of distinct and separate amendments 
submitted and voted upon as one amendment. 
In this respect great stress is placed upon 
the argument wherein it is claimed that the 
two amendments were interdependent, which 
contention has heretofore been disposed of. 
It is claimed that, inasmuch as the com
mission form of government amendment 
makes regulations concerning the duties of 
the commissioners as the city council, and 
provides that the doing of certain things 
shall be a sufficient cause to declare the of
fice vacant, and that, as it eliminates the veto 
power of the mayor and provides for a re
duction in the number of other officers, Ihese 
and other matters were separate and distinct 
propositions, upon which the people had a 
right to express themselves separately. I t 
is also claimed that the section in the elec
tion amendment which changes the time for 
city elections, and the section which pro
hibits political parties from naming candi
dates as such, and the section which in
creases the term of office of the election com
mission, are distinct and separate questions 
upon which the elector had a right to be 
heard separately. 

We are of opinion that the matters above 
referred to are but incidents to the main ob
jects sought to be accomplished by the amend
ments. The commission amendment pro
vides for the commission form of govern
ment. To do this it was necessary to make 
changes in the charter, so as to adapt its 
provisions to the conditions involved by the 
change. This could not be accomplished by 
declaring that the city and county of Denver 
should have a commission form of govern
ment, consisting of five commissioners, one 
of whom, selected by themselves, should have 
the title of mayor. To obtain the object 
sought, it was necessary to abolish many of
fices, to create others and provide their du
ties, and to make other changes thought 
necessary in order to perfect a complete 
government under the commission system. 
We are of opinion that the changes referred 
to were germane to the principal subject and 
were made as incidents thereto. In People 
v. Sours, supra, it was said "that if an 
amendment embraces more than one subject, 
said subjects need not be separately submit
ted if they are germane to the general sub
ject of the amendment, or if they are so 
connected with or dependent upon the gen
eral subject that it might not be desirable 
that one be adopted and not the other." 

If a bill were introduced in the Legisla
ture entitled "An act in relation to elec
tions," making a change in the dates there
of, it could not consistently be maintained 
that it was not covered by the title. We 
think this rule is applicable here, and that 
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the change of the date of election was ger
mane to the election amendment; also, that 
the portion involving the terms of the elec
tion commissioners was germane to this 
amendment. By other provisions, arrange
ments are made which will ultimately abol
ish the election commission, and substitute 
in lieu thereof one election commissioner, 
who, with the commissioner of safety and the 
auditor, will thereafter perform the duties 
now being performed by the election commis
sioners. It was necessary to make some ar
rangements concerning this question; it was 
but an incident to the main question. As 
said upon this subject in Wolfe v. Bronson, 
115 Mo. 271, 21 S. W. 1125: "If all the pro
visions of the hill have a natural relation 
and connection, then the subject is single, 
and this too though the bill contains many 
provisions." To the same effect is State ex 
rel. Hudd v. Timme, Secretary of State, 54 
Wis. 318, 11 N. W. 785, wherein it is said: 
"We think amendments to the Constitution, 
which the section above quoted requires shall 
be submitted separately, must be construed 
to mean amendments which have different 
objects and purposes in view. In order to 
constitute more than one amendment, the 
propositions submitted must relate to more 
than one subject, and have at least two dis
tinct and separate purposes not dependent 
upon or connected with each other. Tested 
by this rule, the propositions submitted to 
the electors contained but one amendment. 
It is clear that the whole scope and purpose 
of the matter submitted to the electors for 
their ratification was the change from an
nual to biennial sessions of the Legislature. 
It was so spoken of by the legislative bodies 
which passed it, as well as by the electors 
who ratified it. To make that change it was 
necessary, in order to prevent the election of 
members of assembly, half of whom would 
never have any duties to perform, that a 
change should be mvle in their tenure of of
fice, as well as in the times of their elec
tion, and the same may he said as to the 
change of the tenure of office of the sena-i 
tors." These cases were cited with approv
al by this court in People v. Sours, supra, 
which is in harmony with the views herein 
expressed. To the same effect are: State 
ex rel. v. Allen, 178 Mo. 555, 77 S. W. 868; 
State ex rel. v. Riplinger, 30 Wash. 281, 70 
Pac. 748; City of Eugene v. Willamette Val
ley Co., 52 Or. 400, 97 Pac. 817. 

As heretofore stated, it should be borne in 
mind that the method provided for the adop
tion-of amendments like those under consid
eration is not confined to the limits prescrib
ed in the Constitution for the adoption of 
amendments to legislative enactments. When 
this fact is taken into consideration, together 
with the fact that the going into effect of 
such amendments can be made contingent up
on the happening of some other event, the 
case of City of Denver v. Hayes, 28 Colo. 
110, 63 Pac. 311, is not in conflict with the 

views herein expressed. It involved the is
suance of bonds for 11 distinct and separate 
purposes having no connection with each oth
er, which, as the court held, made it the sub
mission of that number of distinct and sepa
rate questions concerning which it was held 
that the voter had the right to express his 
choice separately upon each. At the elec
tion under consideration there were four 
amendments submitted, with the privilege 
given the voter to exercise his choice for or 
against each. According to our views, all 
the provisions in the commission government 
amendment which have been called to our at
tention have a natural relation and connec
tion with that subject; likewise all those 
in the nonpartisan election amendment have 
a natural relation and connection with that 
subject, making them proper to be thus sub
mitted each as one amendment. This makes 
unnecessary any consideration of whether 
sundry and separate matters having no rela
tion to each other can in this manner be 
submitted as one amendment. 

[9] It is claimed that the call for the elec
tion at which these amendments were sub
mitted was not published for the time pre
scribed by section 5 of article 20 of the Con
stitution, and for this reason that the elec
tion is void. The date for the election was 
fixed in an ordinance which was signed by 
the council and mayor on January 24, 1913. 
This ordinance was published January 25th. 
The clerk published the text of the amend
ments, with his call for the election, upon 
January 24th, again on January 31st, and 
also upon* February the 7th, making three 
publications, a week apart, as required by 
the Constitution. But it is claimed that the 
first publication upon January 24th was a 
nullity, for the reason that the ordinance 
which fixed the date for the election did not 
become effective until January 25th, because 
section 13 of the charter provides that no 
ordinance shall take effect until published, 
etc.; that the two publications made there
after were the only legal ones; that a con
stitutional provision is mandatory and must 
be strictly followed, hence these facts make 
the election void. The fallacy with this con
tention necessary to consider is in its as
sumption that, as the date fixed for the elec
tion was in an ordinance, this action by the 
council in fixing the date was of no force 
and effect until the ordinance, as an ordi
nance, was in force. An examination of arti
cle 20 of the state Constitution will disclose 
that it makes no provisions for the calling 
of special elections like the one under con
sideration by ordinance. Section 5 provides 
that, whenever petitions providing for the 
submission of amendments to the charter, 
etc., are signed by qualified electors in num
ber not less than 10 per cent., etc., with a 
request for a special election, the council 
shall submit it at a special election to be held 
not less than 30 nor more than 60 days from 
the date of filing the petition, but it does not 
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state that it shall be by ordinance. Section 4 
provides that a special election shall be call
ed by ordinance for the election of delegates 
to the first charter convention. Section 5 
provides, first, for the calling of elections at 
which shall be submitted any measure, char
ter amendment, or the question of holding a 
charter convention. It then provides that, 
when the question of a charter convention is 
carried at such election, a charter convention 
shall then be called through a special election 
ordinance, etc., by providing in both in
stances that the call for the election, where 
a charter convention is to be held, must be by 
ordinance, and omitting it in the same act 
as to calls for elections like the one under 
consideration is convincing of the fact that 
such a requirement was not intended in elec
tions of this kind. Section 179 of the char
ter does not provide that the call for sucn an 
election shall be by ordinance, while section 
20 of the charter provides that any measure, 
charter amendment, or proposal for a char
ter convention may be submitted to a vote of 
the qualified electors in the manner provided 
by the Constitution, which it must be con
ceded would in any event be controlling. 
The Constitution not having provided that 
the call for this election be by ordinance, 
does the fact that it was included in an ordi
nance make the call inoperative and of no 
force and effect until the ordinance became 
effective as an ordinance? We do not think" 
so. The council was not charged with the 
duty of giving notice of the election; that 
duty was imposed upon the clerk. Its duty 
was limited to those matters provided for by 
article 20 of the Constitution and certain 
provisions of the charter, none of which pro
vide that the act under consideration be by 
ordinance. The call for this election could 
have been by resolution or in some other ap
propriate manner, and when thus provided 
for it would be effective at once. I t is the 
act in compliance with the mandate of the 
Constitution, and not the form, which should 
be looked to in order to ascertain if the con
stitutional requirement has been complied 
with. The pleadings disclose that the act of 
the council in calling the election and fixing 
the date therefor was on or before January 
24th, that being the date it is alleged that 
the ordinance was signed by the mayor and 
council. Such being the case, the allegation 
that it was done by ordinance can be treated 
as surplusage or considered as immaterial, 
under the well-known rule, that when a thing 
is done in compliance with the mandate of 
the Constitution, the doing of other things 
in excess of that requirement, in connection 
with that required, can be eliminated, and 
need not be considered. This principle was 
involved in Nesbir v. People, 19 Colo. 441, 36 
Pac. 221, where the court had under consid
eration an amendment to the Constitution 
which the General Assembly undertook to 
propose by bill. It was urged that while this 
was unnecessary, yet, as the General Assem-
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bly undertook to submit it in this manner, 
they were bound to observe the formalities 
required in the enactment of laws. The 
court held that its statutory character did 
not affect the validity of the proposed amend
ment included therein, since as the court 
said, "Amendments may be proposed in any 
form or manner so long as the requirements 
of section 2 of article 19 are observed." A 
case more directly in point is that of Hell-
man v. Shoulters, 114 Cal. 136, 44 Pac. 915, 
45 Pac. 1057, where the validity of certain 
actions of the council, not required to be but 
which were taken by ordinance, were involv
ed before they became effective as an ordi
nance. The question and conclusion arrived 
at as stated in the syllabi are : "The street 
law provides a complete scheme of procedure 
for street work, and the city charter cannot 
make a different procedure by requiring more 
or less publication of notice, and a publica
tion of notice of intention to make a street 
improvement for two days only, as provided 
by the street law, is sufficient, though it be 
in the form of the publication of an ordi
nance, which the city charter requires to be 
published for ten days before it can take 
effect, the ordinance being equivalent to a 
resolution so far as the street law is con
cerned, and being the basis for the two days' 
notice provided for by that law, whether ef
fective as an ordinance or not." To the 
same effect in principle a re : City of Napa v. 
Easterby, 76 Cal. 222, 18 Pac. 253; McEne-
ney v. Town of Sullivan, 125 Ind. 407, 25 
N. E. 540. 

It will thus be observed that the constitu
tional provision pertaining to the publica
tion of the call for this election was in all 
respects strictly complied with. 

Perceiving no prejudicial error the judg
ment is affirmed. Affirmed. 

WHITE and GARRIGUES, JJ., dissent. 

WHITE, J. Public duty requires each 
member of this court to freely speak his own 
convictions on the questions to be determined 
in any case, and when one of these members, 
like myself, has the misfortune to differ in a 
fundamental respect from the conclusions of 
the majority, to explain with frankness, and 
undeterred by consequences, the grounds of 
that difference. In this case the difference 
extends only to the manner of exercising the 
powers conferred upon the people of the city 
and county of Denver by article 20 of the 
Constitution, and in no sense as to what 
those powers are. There can be no doubt 
that the constitutional provision mentioned 
gives to the people of that municipality the 
fullest measure of self-government, and grants 
to them every power previously possessed by 
the General Assembly in making, changing, 
and amending its charter. But as the Gener
al Assembly, in the exercise of the power 
of making charters for municipalities, in
cluding the city of Denver, was limited by 

137 PACIFIC 



Colo.) PEOPLE v. P E R K I N S 60 

the provisions of the s ta te Constitution, and 
was required to follow certain procedure 
therein prescribed, the people of the city and 
county of Denver are also limited, and re
quired to observe certain modes of procedure 
in making, changing, or amending a char ter 
for tha t corporate entity. They can neither 
create the organic law of the municipality, 
nor change, alter, nor amend the same, ex
cept in the manner prescribed or permitted 
by the organic law of the state. Indeed, in 
the exercise of the powers conferred, the 
people of the municipality are actually and 
truly the agent of all the people of the state, 
and can do no act in making a charter , 
changing or amending the same, except in the 
manner, a t the times, and under the condi
tions prescribed or permitted in the constitu
tional provision, which constitutes their pow
er of at torney. Section 4 thereof invests the 
people of the city and county of Denver with 
exclusive and continuing power to make, al
ter, revise, or amend their charter . Section 
5 regrants and reinvests the power so invest
ed by section 4, and invests the citizens of 
the municipality with the additional power 
to adopt "any measure." I t also invests 
them with the power to refer, by petition, 
any measure passed by the council to a vote 
of the qualified electors, and to init iate ordi
nances by petition. This language, unmodi
fied by other language of the Constitution, 
would constitute general grants of power, and 
thereby invest, by implication, all powers nec
essary for the exercise of the powers grant
ed, and the people of the municipality would 
have been a t l iberty thereunder to prescribe 
and adopt the i r own modes of procedure. 
Bu t the same sections of the fundamental 
l aw prescribe the modes of procedure, except 
in a few minor mat ters , whereby the powers 
granted may be exercised; and it is elemen
tary t h a t where the means for tbe exercise of 
granted powers a re also given, no other 
means or different powers can be implied, ei
ther on account of convenience or of being 
more effectual. Cooley's Const. Lim. (6th 
Ed.), p . 4 2 ; Field v. People, 2 Scam. (111.) 79. 
. As the mode of procedure prescribed by 

section 4, in the exercise of the powers there 
granted, extends only to the adoption of a 
first charter , and section 5 prescribes the 
procedure in the exercise of the other powers 
enumerated in section 4 and reaffirmed in 
section 5, the adoption of a first char ter was 
a condition precedent to the exercise of the 
powers granted in section 5. Indeed, such 
is% in substance, the mandate of the Consti
tution ; for i t is provided in section 4 that , 
until the people of the municipality adopt a 
char te r as therein prescribed, the char ter 
and ordinances of the city of Denver, as they 
existed a t the t ime the new municipality was 
created, should be the charter and ordinances 
under which the new entity should be govern
ed. ISut the power to adopt a first char ter 
was exercised in March, 1004, and thereby 
the people of the municipality subjected 
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themselves to the provisions of article 20. 
So the powers involved in the case a t bar 
fall within those enumerated in section 5, 
and the legality of their exercise must be 
measured by the modes of procedure therein 
prescribed or permitted, which includes by 
express reference certain of the provisions 
contained in section 4. I t therefore becomes 
necessary to consider the two sections to
gether. When so considered, there is found 
therein a constitutional mandate tha t a first 
char ter be formulated by 21 taxpayers, elect
ed a t large from the municipality, who shall 
have been qualified electors within the limits 
thereof for a t least five years. Furthermore, 
t ha t any new charter shall be formulated in 
like manner by like qualified taxpaying elec
tors. In either case, the formation of a char
ter or a new charter, respectively, was and is 
a condition precedent to the right of the 
qualified electors within the municipality to 
vote upon the approval or rejection thereof. 
The union of the acts required to be perform
ed by the several agencies designated was 
and is essential to impregnate them with life 
under the fundamental law. Stating the mat
ter somewhat differently, i t is manifest that , 
while qualified electors, whether taxpayers 
or not, and without regard to the length of 
t ime they have been such electors, may peti
tion the council for a charter convention, and 
may thereafter vote upon the adoption or re
jection of a charter submitted, i t is only tax
payers of the municipality who have been 
qualified electors within the limits thereof 
for a t least five years tha t are empowered 
to frame and submit a charter . Not so, how
ever, as to the formulating and requiring the 
submission of "any measure" or a "charter 
amendment." This may be done by the re
quired number of qualified electors, whether 
taxpayers or not, and without regard to the 
length of time they have been such electors. 
Therefore, i t being provided tha t a "new 
char ter" can be framed only by taxpaying 
electors of long residence, while "any meas
ure" o r ' a "charter amendment" may be fram
ed by any elector, it is not conceivable tha t 
t ha t which is authorized by the one method 
may be accomplished by the other. Clearly, 
there is a marked distinction between wha t 
is meant by a "new char ter" on the one hand, 
and "any measure" or a "charter amend
ment" on the other. While it is not impera
tively necessary to determine the exact mean
ing of the word "measure" as used in the 
constitutional provision, or whether it is syn
onymous with "charter amendment" as there
in used, it is proper to say tha t rules of con
struction require tha t the two te rms be 
ascribed distinct meanings. I t is a cardinal 
rule in the construction of a law, whether 
constitutional or statutory, t h a t words shall 
not lie regarded as cumulative or useless, 
but tha t every word fchall, if possible, be giv
en some meaning. McClain v. People, 9 Colo. 
190, 11 I'ac. 85. Moreover, i t i s significant 
tha t throughout the constitutional provision 
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the words "amendment" and "convention" 
are always preceded by the qualifying word 
"charter," that is, "charter amendment" and 
"charter convention," while no such adjective 
is prefixed to the word "measure." Thus it 
is clearly evident that the word "measure," 
as therein used, is not in a strict sense a 
"charter measure." From the society in 
which the word is found, it would seem that 
it was intended thereby to cover matters not 
strictly governmental in their nature, such, 
perhaps, as entering into contracts and the 
acquiring and operating public utilities, etc. 
The conclusion I have here reached, as to the 
distinction between the modes of amending a 
charter and of revising It in extenso or mak
ing a new one, is fortified by and in harmony 
with the language of the Supreme Court of 
the United States in considering this identi
cal matter in City and County of Denver v. 
New York Trust Co., 229 U. S. 123. 143, S3 
Sup. Ct. 657, 666, 57 L. Ed. 1101, where it is 
said: "Article 20 of the state Constitution, 
under which the present home rule charter 
was adopted, while investing the people of 
the city (section 4) with 'exclusive power In 
the making, altering, revising, or amending 
their charter,' makes a distinction (section 5) 
between the modes of amending it and of 
revising it in extenso or making a new one, 
the difference being that an amendment may 
be initiated by petition and directly voted 
upon and adopted by the electors, while a re
vised or new charter requires the interven
tion of a charter convention," 

Indeed, it is elementary that, when in 
a constitution one complete method of pro
cedure is prescribed for making a new in
strument and a different procedure for mak
ing amendments to the former, the particu
lar method prescribed for enacting an amend
ment cannot be employed in enacting a new 
Instrument. From the use, therefore, of the 
different terms "amendment" and "new char
ter," and from the entirely different methods 
prescribed for molding them into shape and 
for their submission, it is inevitable that by 
"amendment" is meant something substan
tially less than a "new charter"; and the 
conclusion is irresistible that the particular 
method prescribed for molding into shape 
and submitting "an amendment" cannot be 
employed for molding into shape and sub
mitting a substantially different thing, to 
wit, a "new charter." The rule and the rea
sons therefor are tersely expressed in Jame
son on Constitutional Amendments, where, in 
paragraph 574-c, p. 610, it is said: "Ob
viously, as we have before remarked, while 
it may, without absurdity, be claimed that 
the maxim (expressio unius) operates to pro
hibit the doing of the same thing in a dif
ferent way from that prescribed by law, it 
cannot be claimed to prohibit the doing of 
a different thing in a different way. Now, it 
is very clear on the face of the constitutional 
provisions authorizing amendments throueh 
the agency of the legislature, as compared 

with those authorizing the calling of con
ventions, that the purpose of the former is 
different from that of the latter; in other 
words, the thing authorized to be done by 
the one class of provisions is a different 
thin? from that authorized to be done by the 
other." 

Having seen that there is a marked dis
tinction between a "new charter'' and a 
"charter amendment," as used in the con
stitutional provision, it is psseiiti.il to as
certain what that difference is; and for this 
purpose one should reason in the light of 
the constitutional and legislative history of 
the country. Moreo\er, in judging of the 
meaning of the terms, it mu.st be remem
bered that the Constitution is not the be
ginning of law, "but that it assumes the ex
istence of a well-understood system v hleli 
is still to remain in force and be adminis
tered, but under such limitations and re
strictions as that instrument imposes." Cool-
ey's Const. I.im. (7th Ed.) pp. 01, 95. 

By the common law of America, originating 
with our system of constitutional govern
ment, and out of the same necessities which 
gave the latter birth, a method of organic 
legislation was early recognized and lias been 
universally followed. That method is to re
quire complete revision, or even alterations 
of a very thorough character, to be made by 
conventions expressly chosen for that pur
pose, and to confine changes therein, made 
by amendments initiated by proposals through 
other agencies, to improvements within the 
lines of the original instrument. As said 
in Livermore v. Wuite, Secretary of State, 
102 Cal. 113, 118, 30 Pac. 424, 420 (25 L. K. 
A. 312): "The very term 'constitution' implies 
an instrument of a permanent and abiding 
nature, and the provisions contained therein 
for its revision indicate the will of the peo
ple that the underlying principles upon 
which it rests, as well as the substantial en
tirety of the instrument, shall be of a like 
permanent and abiding nature. On the other 
hand, the significance of the term 'amend
ment' implies such an addition or change 
within the lines of the original instrument 
as will effpct an improvement, or better 
carry out the purpose for which it was 
framed." 

This distinction is recognized in City and 
County of Denver v. New York Trust Com
pany, supra, where the Supreme Court of 
the United States, in upholding, as an amend
ment to the first charter of the city and coun
ty of Denver, a provision pertaining to the 
acquisition, maintenance, and operation by 
the municipality of a water plant, says: 
"It does not alter the form of the city gov
ernment, or make extensive changes in the 
existing charter." And, further, in speaking 
therein of Speer v. People, etc., 52 Colo. 
325, 122 Pac. 708, where this court had 
under corsiderat'on the charter provisions 
involved in the case at bar, that court said 
that, "the Supreme Court of the state re-
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cently had before it a proposed amendment 
radically and extensively changing the form 
of the city government." 

These distinctions are also recognized by 
text-writers upon constitutional questions. 
Dodd's Rev. and Amend, of State Constitu
tions, pp. 261, 262; Jameson on Const. Con
ventions (4th Ed.) 562. Moreover, they are 
based upon cogent reasons of public policy. 
As said in Ellingham v. Dye (Ind.) 99 N. E. 
1, 7: "The idea of the people thus restrict
ing themselves in making changes in their 
Constitutions is original (in American con
stitutional government), and is one of the 
most signal evidences that amongst us liberty 
means, not the giving of rein to passion or 
to thoughtless impulse, but the exercise of 
power by the people for the general good, 
and therefore always under the restraints 
of law." They are intended to prevent in
justice and confusion arising from sudden 
and far-reaching changes in the organic law. 
Indeed, "The great men who builded the 
structure of our state in this respect had the 
mental vision of a good Constitution voiced 
by Judge Cooley, who has said: 'A good 
Constitution should be beyond the reach of 
temporary excitement and popular caprice 
or passion. I t is needed for stability and 
steadiness; it must yield to the thought of 
the people; not to the whim of the people, or 
the thought evolved in excitement or hot 
blood, hut the sober second thought, which 
alone, if the government is to be safe, can 
be allowed efficiency. * * * Changes in 
government are to he feared unless the bene
fit is certain.' As Montaign says: 'AH great 
mutations shake and disorder a state. Good 
does not necessarily succeed evil; another 
evil may succeed and a worse.' " 23 Amer. 
Law Review (1889) p. 311; Ellingham v. 
Dye, supra. 

The whole people of the state, in formulat
ing and inserting article 20 into the Consti
tution, had in mind the lessons of history, 
and were sensible of the dangers of haste 
and immaturity in organic legislation. They 
therefore imposed upon municipalities oper
ating thereunder the duty of protecting the 
individual citizen against the evils of hasty 
and frequent changes in the organic mu
nicipal law. The time-honored method of 
requiring that substantial and far-reaching 
changes of the organic law be made only 
through the medium of conventions, thus 
insuring deliberation and skill in drafting 
the same, is commanded. Moreover, rules for 
ascertaining the true intent of the voters 
are prescribed, to the end that justice may 
prevail and that tyranny and imposition, by 
either majorities or minorities, may not ex
ist. The people of the state perceived that 
a single amendment to a charter altering a 
detail in city government might be so pro
pounded directly to the voter as to admit of 
an intelligent expression of his choice by 
yea or nay, but to submit, in the same man
ner, that which is substantially a new char

ter, embodying a number of fundamental 
changes, and embracing a variety of dis
tinct questions, would be repugnant to the 
principles of natural justice and violative 
of well-recognized rules. The appreciation 
of these fundamental principles by the fram-
ers of the article is further manifest by the 
constitutional mandate that a first charter 
be adopted through the intervention of a 
charter convention. Clearly, if it was ever 
intended that so radical a change in the 
charter of the municipality could be made by 
amendment as that included in the instru
ments under consideration in the case at bar, 
the people of the municipality would not 
have been precluded from formulating their 
first charter by means of an amendment to 
the charter of the city of Denver existing 
when article 20 became effective. Moreover, 
to permit the substantial revision of a char
ter, or the substitution of a new one, upon 
petition and direct vote destroys its organic 
character; for it then becomes subject to be 
overthrown with the same facility as other 
legislation. Clearly, the framers of article 
20 used the term "organic law" of the mu
nicipality and the word "amendment" in 
their true constitutional sense. To ascribe 
to the word "amendment" as there used an 
unqualified meaning necessarily abrogates the 
distinction between a "new charter" and a 
"charter amendment." This cannot be done, 
in my judgment, without destroying by judi
cial pronouncement, the effect of express lan
guage of the Constitution. 

Having ascertained that under the consti
tutional grant of power to petition for a 
charter amendment, electors of the munici
pality are permitted to petition only for such 
an amendment as is within the lines of an 
existing charter, and which does not under
mine its fundamental principles or destroy 
its substantial entirety, I shall proceed to de
termine whether the so-called amendments 
under consideration in the case at bar are of 
that character. Courts, in ascertaining the 
nature of a written instrument, are governed 
by its legal effect, regardless of what it may 
be denominated. A proposal, therefore, the 
legal effect of which is to destroy all the 
fundamental principles and the substantial 
entirety of an existing charter, and substitute 
therefor a radically different frame of gov
ernment, is not an amendment in the consti
tutional sense. Such is the effect of the so-
called amendments under consideration. This 
clearly appears by bringing into juxtaposition 
the existing charter, with the so-called amend
ments. The former establishes a typical form 
of representative government, of which the 
underlying principles and substantial fea
tures are: The division of the functions and 
powers of government into three separate and 
distinct departments common to constitution
al government; the division of the territory 
of the city and county into wards and pre
cincts, with the right of local representation 
in the legislative body, consisting of two 
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city and county of Denver is the organic law 
thereof and constitutes the instrument tha t 
may be amended. T h a t charter , therefore, is 
the subject of legislation, and a "charter 
amendment" to it, therefore, to be proper. 
must be germane to the plan or scheme of 
government therein prescribed. And herein, 
to my mind, the majori ty opinion is most 
unsound, contrary to authori ty , and far-
reaching in its evil effect. I t declares, sub
stantially, t ha t any proposed change in the 
organic law of the municipality which is 
germane to any plan or scheme of municipal 
government constitutes a proposed amend
ment, and hence t h a t by an "amendment" 
an existing plan of government may be re
placed by another entirely different. If this 
be true, the re can be no distinction between 
a "new char ter" and an "amendment" of an 
existing charter , and the constitutional provi
sions prescribing a separate mode of pro
cedure in the enactment of each a re coa
lesced. If any measure germane to the sub
ject of municipal government may be prop
erly classed as an amendment to any char
ter for municipal government, as held in the 
majori ty opinion, then an "entire char ter" 
is only an amendment, for it relates to muni
cipal government. So, in the case a t bar. 
If these so-called amendments had been fram
ed by a charter convention and all of the 
unrepealed provisions of the existing char ter 
embodied therein, and the entire ins t rument 
so framed, designated a charter, i t would be, 
nevertheless, in legal effect, only an amend
ment. This necessarily follows, because the 
majority opinion holds tha t there is nothing 
in art icle 20 tha t l imits the meaning of the 
word "amendment," and tha t such word, in 
its broad sense, includes any al terat ion made 
or proposed to be made by "adding, chang
ing, substituting, or omitt ing"; and there
fore an existing char ter of a municipal gov
ernment may be changed by amendment, pro
vided the proposed change relates to the sub
ject of municipal government. Such is the 
holding of the majori ty opinion, notwith
standing the organic law of the state h a s 
recognized a clear distinction between a char
ter and a charter amendment, and prescribed 
different modes of procedure for the enact
ment of each. I cannot give my assent to such 
reasoning. The word "amendment" as used in 
the Constitution is preceded by the word 
"charter ." That , of itself, limits the mean
ing of the word "amendment ' ' so t h a t the 
subject of municipal government embraced in 
the word "charter" is necessarily confined to 
the existing char ter sought to lie amended. 
To be proper and legal, under the constitu
tional provisions in question, a char ter 
amendment must be germane, not to any 
plan of municipal government, but to the spe
cific thing amended, t ha t is, the existing plan 
or charter of municipal government. This 
is why, in I Jvermore v. Waite, supra, it is 
snid tha t an amendment to the organic law 
must be confined to such mat te rs as a re 

branches requiring independent action and 
clothed wi th the self-protecting power of pun
ishing and expelling its members; a chief 
executive invested with the veto power, and 
the recognition of the rights of political par
ties and the general laws of t he s ta te con
cerning elections, including the nomination 
of candidates and the form of ballots. On 
the other hand, the so-called amendments 
create a form of government known in the 
United States but slightly, if a t all, a t the 
t ime of the adoption of art icle 20; destroy 
the underlying principles theretofore common 
to representat ive municipal government; uni te 
the functions and powers of the separate and 
dist inct depar tments thereof, and empower 
the author i t ies t ha t impose taxes to collect 
and expend the same; abolish the r ight of 
local representat ion by wards in the legisla
tive body; annul the veto power invested in 
the executive; destroy the r ights of political 
parties, as such, in the nomination of can
didates, and circumscribe the elective fran
chise by means of the preferential system of 
voting. 

While the so-called amendments a re ger
mane to municipal government, they a re in 
no sense germane to, nor tcithin the lines of 
the existing char ter . On the contrary, they 
destroy each and every of the fundamental 
principles thereof; wipe out, as an entirety, 
the existing frame of government, and sub
st i tute therefor another radically different in 
every substant ial respect. The provisions of 
the existing char ter which remain unaf
fected do not constitute the frame or form 
of government in any respect. They would 
necessarily be a pa r t of any char ter framed 
with due regard to the r ights of the public. 
Provisions which would be proper in any 
charter are not the distinguishing features of 
government, and therefore cannot be em
ployed as a cri terion in determining whether 
a proposed change is in real i ty a new char ter 
or an amendment to an existing charter . 
The distinguishing feature of a char te r of 
a municipality, or of the organic law of a 
state, is essentially the form and frame of 
government prescribed therein. The inciden
ta l accessories in carrying on government of 
whatever form are substantially common to 
all, and do not consti tute the characterist ics 
by which they a re classified. 

I am not impressed with the argument of 
the majority opinion dealing with amend
ments to s tatutes, nor do I conceive t h a t the 
cases cited in support thereof have any rel
evancy whatever to the mat ters here in
volved. This is clearly so, because of the 
constitutional provision relating to s ta tu tes 
tha t every bill shall contain one subject, 
which shall be clearly expressed in i t s title. 
Under this provision i t is not required tha t 
an amendment to an act of the General As
sembly, to be valid, shall be germane to the 
subject-matter of the act, but only tha t it 
shall 1 e germane to the subject expressed in 
the t i t le thereof. Now, the char ter of the 
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within the lines of the original instrument, 
and which do not undermine its fundamental 
principles or substantial entirety. Such also 
are the considerations which have prompted 
text-writers on constitutional subjects to de
clare tha t amendments should be confined to 
such matters as a re simple and do not affect 
the whole scheme of government. 

Authority, by way of analogy, in support 
of the foregoing views, is found in cases 
determined by this court, dealing with the 
power of the General Assembly to change the 
char ter of the former city of Denver. At an 
early da te it was decided tha t such charter, 
as i t existed, a t the date of the admission of 
the state, was preserved by the Constitution. 
And therefore the General Assembly did not 
have power to take away tha t charter or to 
make a new one for the municipality but did 
hate power to amend the same. In Cun
ningham v. City of Denver, 23 Colo. 18, 
20, 45 Pac. 35G. 357 (58 Am. St. Rep. 212), 
cited in the majority opinion, i t is said: 
"The city of Denver was incorporated under 
a special char ter in 1861, and the right of 
cities so incorporated to maintain their cor
porate existence is recognized by the Consti
tution, while the power of the Legislature 
to amend such special char ters is implied 
from this and other provisions of our s tate 
Constitution, the only l imitation being tha t 
only such amendments can be made as a re re
visory or amendatory thereof." In Ite City of 
Denver, 18 Colo. 288, 32 Pac. 615, also cited 
in the majority opinion, it is said, tha t to 
make an "amendment free from constitu
t ional objection, it must be of such character 
as to be fairly considered as revisory or 
amendatory of the charter existing prior to 
the adoption of the Constitution." 

While it is t rue tha t amendments made by 
the General Assembly to the charter of the 
city of Denver, existing a t the time the Con
sti tut ion was adopted, were frequently sus
tained by this court and the Court of Ap
peals, no such amendments destroyed the 
fundamental principles or the substantial 
ent irety of the existing charter. I t may also 
be true, as said in the majority opinion, that , 
if the mat ter of legislation for the city and 
county of Denver now existed in the General 
Assembly, it could, by amendment, do tha t 
which is sought to be done by the amend
ments in question. But, however t h a t may 
be, it does not. in any sense, support the 
conclusions of the majority, nor mili tate 
against my own herein expressed. Municipal 
corporations emanate only from the people of 
the whole state, and the entire subject of leg
islation, whether s ta te or municipal, was in
vested in the General Assembly, or reserved 
in all the people of the state. Therefore the 
subject of municipal legislation, until the em
bodiment of article 20 in the Constitution, 
was vested in the General Assembly under 
certain constitutional limitations. Special 
char ters of municipalities organized prior to 
the adoption of the Constitution could be 

[ amended, but not destroyed. As to other 
municipalities the power of the General As
sembly was supreme. Thus the power to 
amend charters to certain municipalities ex
isted as well as the power to enact charters 
for other municipalities and to amend the 
same. Pu t . in the exercise of these powers, 
the Constitution made no distinction between 
the modes of procedure in the enactment by 
the General Assembly of char ters for munic
ipalities and the enactment of amendments 
thereto. In either case the powers were 
vested in the General Assembly, and it could 
exercise them only through and by means of 
a legislative bill containing but one subject, 
and tha t clearly expressed in its title. I t 
was confined to the same process of pro
cedure, whether enacting a new char ter or a 
charter amendment. Not so, however, as to 
the exercise of the power vested in the people 
of the city and county of Denver under ar t i 
cle 20. While every power previously pos
sessed by the Legislature in making or 
amending charters for such municipality 
was bestowed upon the people thereof, the 
manner of i ts exercise was changed. In 
the adoption of a charter , they must follow a 
prescribed procedure entirely different from 
tha t which may be pursued in the adoption 
of a charter amendment. While it is t rue, 
as stated in the majority opinion, t h a t no 
such restrictions as a re placed upon the 
General Assembly in enacting legislation a re 
found in article 20 in providing for init iated 
amendments to a charter, nevertheless, other 
constitutional restrictions and provisions, 
equally binding and equally certain, a r e 
found therein. 

The majority opinion concedes the inap
plicability of State ex rel. v. City of Port land 
et al. (Or.) 133 Pac. 62, relied upon by 
defendants in error, and declines to a t tempt 
to apply it to the case a t bar. Nevertheless, 
it seeks to fortify its conclusions by Sta te 
ex rel. Ilindley et al. v. Superior Court of 
Washington, 70 Wash. 352, 126 Pac. 920. In 
my judgment, the la t ter case is also inap
plicable. While it is held therein t h a t sec
tions 82 and 125 of the Spokane city charter , 
authorizing the submission of init iated 
amendments, do not limit amendments to 
such as are revisory, or prescribe supple
mental changes as to the working of the 
charter adopted, but authorize the submis
sion of amendments providing for re turn to 
the system of council form of government, 
though altering and annulling the basic prin
ciple upon which the charter was founded, 
the holding is based upon the doctrine clear
ly not recognized in this s tate (In re City of 
Denver, supra), t ha t the classification of 
amendments is a lways a political question, 
to be determined by the people. Moreover, 
the Constitution and laws of the state of 
Washington, under which tha t decision was 
rendered, clearly disclose tha t the legislative 
power of the whole s ta te enlarged the mean
ing of the word "amendment ' ' as applicable 
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to municipal charters so as to include there
in "any matter within the realm of local af
fairs or municipal business." Art. 11, § 10, 
Constitution of the state of Washington: sec
tion 1, c. 186, Laws of Washington, 1903, p. 
393. Obviously the framers of this law had in 
mind that the word "amendment" was ordi
narily confined to changes within the lines of 
an existing charter; otherwise there would 
have been no necessity for enlarging its 
meaning as used in the statute beyond its 
meaning as used in the Constitution. So it 
perhaps may be said with propriety that 
under these provisions of the law of that 
state the courts had no power to draw a 
line between amendments, or classify them in 
any way, as the matter had been determined 
by the people of the entire state. Not so, 
however, under the Constitution and laws of 
this state. Clearly article 20, the only ex
pression of the entire people upon the sub
ject, contains nothing that can be so con
strued. And whatever may be the desire of 
the people of the city and county of Denver 
they cannot, by charter enactment or other
wise, enlarge or change the meaning of the 
words written into the fundamental law by 
the whole people of the state. That it may 
be advisable to change the charter of the city 
and county of Denver to the extent contem
plated by these proposed amendments may 
be true; but, if so, it should be brought about 
only through the procedure prescribed by the 
fundamental law. Since the adoption of 
article 20 there has never been a time when 
the people of that municipality might not 
have made any change consistent therewith, 
which they desired, by following the mode 
of procedure therein prescribed. But to per
mit them to deviate from the slow and order
ly process prescribed in the making of such 
fundamental changes in the' organic law of 
the municipality will not justify a construc
tion of the Constitution which does violence 
to its express terms and clear intent. 

I adopt the language of Bronson, C. J., in 
Oakley v. Aspinwall, 3 N. Y. 547, 568, as fol
lows: "It is highly probable that inconven
iences will result from following the Con
stitution as it is written. But that consider
ation can have no weight with me. It is not 
for us, but for those who made the instru
ment to supply its defects. If the Legisla
ture or the courts may take that office upon 
themselves, or if under color of construction, 
or upon any other specious ground, they may 
depart from that which is plainly declared, 
the people may well despair of ever being 
able to set boundary to the powers of the 
government. Written constitutions will be 
more than useless. Believing, as I do, that 
the success of free institutions depends upon 
a rigid adherence to the fundamental law, I 
have never yielded lo considerations of ex
pediency in expounding it. There is always 
some plausible reason for the lalitudinarian 
constructions which are resorted to for the 
purpose of acquiring power—some evil to be 
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avoided, or some good to be attained by push
ing the powers of the government beyond 
their legitimate boundary. I t is by yielding 
to such influences that constitutions are 
gradually undermined, and finally over
thrown. My rule has ever been to follow the 
fundamental law as it is written, regardless 
of consequences. If the law does not work 
well, the people can amend i t ; and incon
veniences can be borne long enough to await 
that process. But if the Legislature or the 
courts undertake to cure defects by forced 
and unnatural constructions, they inflict a 
wound upon the Constitution which nothing 
can heal. One step taken by the Legislature 
or the judiciary in enlarging the powers of 
the government opens the door for another, 
which will be sure to follow; and so the 
process goes on until all respect for the fun
damental law is lost, and the powers of the 
government are just what those in authority 
please to call them." 

The views I have herein expressed are in 
conformity with and supported by the hold
ing of Mr. Justice Gabbert, concurred in by 
Mr. Justice Garrigues, in Speer v. People, 52 
Colo. 325, 348, 122 Pac. 768, where this court 
had under consideration proposed changes 
in the charter of the city and county of 
Denver substantially the same as those here 
involved, except that the former proposal 
contained certain provisions not embodied in 
those before us relative to the election and 
salaries of county and juvenile judges and 
the establishment and maintenance of a 
school for dependent children. That learned 
justice therein held that a new charter can
not, under article 20, be proposed by peti
tion ; that the proposed amendment was, in 
legal effect, a new charter; and that the 
people of the city and county of Denver had 
no power to adopt the same, except through 
the intervention of a charter convention. 
Moreover, he held that a proposed amend
ment, which embraces several distinct propo
sitions, cannot legally be submitted as one 
amendment in such form that it can only be 
voted for or against as a whole, and that the 
proposed amendment under consideration 
was vulnerable to that objection. While 
these questions were not determined there
in, the majority of the members of the court 
declining to express an opinion thereon, the 
reasoning of Mr. Justice Gabbert is so clear 
and convincing as to greatly augment the 
force of my dissenting opinion, notwithstand
ing that he now concurs in the majority 
opinion herein announced. The value of that 
support is readily apparent when his views 
therein expressed are brought into juxtaposi
tion with the majority opinion, containing, 
as it does, the sole reasons for the court's 
present holding. 

While the other questions involved and de
termined in this case are fundamental, I 
shall express no opinion thereon. I have 
not given them such consideration as would 
justify me in either approving or disapprov-
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ing the holdings of the majority in respect 
thereto. Moreover, if my views upon the 
main question were adopted by the court, a 
determination of the other questions would 
be unnecessary. I am authorized to s ta te 
tha t Mr. Just ice GARRIGUES fully concurs 
in the views I have expressed herein. 

MUNTZING v. HARWOOD. 
(Court of Appeals of Colorado. Dec. 8, 1913.) 
1. QUIETING TITLE (§ 44*)—QUITCLAIM DEED 

—ADMISSIBILITY. 
In a suit to quiet title to real property, 

the intestacy of the ancestor of certain heirs 
beini» conceded, a quitclaim deed by such heirs 
to plaintiff was admissible, over objection that 
it was not sufficiently proved that the grantors 
were the lawful and only heirs of the ancestor; 
such fact being proved by the deposition of a 
disinterested witness. 

[Ed. Note.—For other cases, see Quieting Ti
tle, Cent. Dig. §§ 89-92; Dec. Dig. § 44.*] 
2. QUIETING T I T L E (§ 12*)—POSSESSION—CON

STRUCTIVE POSSESSION. 
Where, in a suit to quiet title, neither par

ty was in actual possession, plaintiff had con
structive possession by virtue of his record ti
tle. 

[Ed. Note.—For other cases, see Quieting Ti
tle, Cent. Dig. §§ 44, 45 ; Dec. Dig. § 12.*] 
3. TAXATION (§ 810*)—EVIDENCE—TAX D E E D . 

In a suit to quiet title, a tax deed on 
which defendant relied, and which was void on 
its face, was inadmissible. 

[Ed. Note.—For other cases, see Taxation, 
Cent. Dig. §§ 1605-1008; Dec. Dig. § 810.*] 
4. A P P E A L AND ERROR (§ 1078*)— A S S I G N 

MENTS OF ERROR—WAIVER. 
An assignment of error, not referred to in 

appellant's brief, will be deemed abandoned. 
[Ed. Note.—For other cases, see Appeal and 

Error, Cent. Dig. §§ 4256-4261; Dec. Dig. jj 
1078.*] 

Appeal from Distr ict Court, Washington 
County; H. P . Burke, Judge. 

Action by C. E. Harwood against August 
Muntzing. Judgment for plaintiff, and de
fendant appeals. Affirmed. 

Egbert More, of Akron, for appellant. 
I saac Pelton, of Akron, for appellee. 

HURLBUT, J. July 23, 1909, appellee, as 
plaintiff, inst i tuted an action against appel
lant, to quiet ti t le to land in Washington 
county. Judgment was rendered for plaintiff, 
and the cause is here by proper appeal. 

Complaint was in usual form, to which de
fendant filed an answer containing a genera] 
denial, also a defense based upon a treasur
er 's t ax deed, alleged to have been duly re
corded. To this answer plaintiff replied, de
nying defendant 's title, and alleging tha t the 
t ax deed wTas void on its face for a number 
of reasons therein set forth. 

[1] Appellant contends tha t the t r ia l court 
committed reversible error in admit t ing in ev
idence, over his objection, a certain quitclaim 
deed conveying t i t le to appellee. The deed 
recites tha t the grantors therein a re the 

•For other cases see same topic and section NUMBER i: 

children and sole heirs a t law of John H . 
Gear, deceased. I t is conceded that said 
Gear was the father of said grantors, and 
held the title to the premises a t the time of 
his death. The deposition of one W. D. Ea
ton was admitted in evidence, without objec
tion, l i e was a disinterested person, and 
not related to either par ty. I t appears there
from tha t Gear died in Washington, D. C , in 
July, 1900, and was the owner of, or had 
some title to, the land in question a t the t ime 
of his dea th ; that he left surviving him as 
his sole heirs at law Ruth G. Rand, Margaret 
G. Blythe, and his wife, Har r ie t F . Gear, the 
la t ter dying intestate in Burlington, Iowa, In 
October, 1902, leaving as her sole heirs a t 
law said Ruth G. Rand and Margaret G. 
Bl j the ; tha t the quitclaim deed in question 
was submitted to deponent for his inspection, 
and he identified the signatures of Ruth G. 
Rand and Margaret G. Blythe, grantors there
in. Defendant objected to the introduction 
of said quitclaim deed in evidence, in these 
words: "I make the objection to the last 
deed (exception C) offered in evidence, as 
incompetent and immater ia l in the way of 
evidence, and tha t i t does not appear t h a t 
it conveys any title, t ha t is to say, my propo
sition is that i t requires something more 
than the showing tha t a person died intes
ta te to enable good title to these lands to be 
conveyed by the deed of the heirs, and tha t 
this last deed, the quitclaim deed of these as
sumed heirs, is incompetent and immaterial 
to establish tha t fact." I t would appear from 
this tha t appellant made no point on the 
proof of intestacy of John H. Gear, but ra th
er by inference conceded it. The objection 
appears to be directed to the question of 
failure of proof on behalf of appellee, show
ing tha t the grantors in the deed were the 
lawful and only heirs a t law of John and 
Har r ie t Gear. In the absence of any evi
dence to the contrary, we think the evidence 
found in the deposition, coupled with the 
recitals in the deed, sufficiently shows tha t 
the grantors therein named were the sole 
heirs a t law of both John apd Har r ie t Gear, 
and tha t both the last two persons died in
testate. Under the laws of this s ta te said 
grantors inherited the property in issue, and 
the deed executed by them conveyed the title 
to appellee. Against defendant's failure to 
prove any title whatever to the premises, this 
showing was sufficient to entitle plaintiff to 
the relief prayed for in his complaint Gage 
v. Cantwell, 191 Mo. 698, 91 S. W. 119. The 
record shows tha t John II. Gear a t the time 
of his death was the owner of the premises 
through mesne conveyances from the govern
ment of the United States. 

[2] There is no showing by the record tha t 
either party was in actual possession of the 
premises a t any time. Plaintiff, however, 
was in constructive possession thereof by vir
tue of the tit le vested in him through such 
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