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tha t he had no case and tha t the nonsuit 
was properly granted. This position is not 
well taken for two reasons. The first is t ha t 
the question of payment in this jurisdiction 
is an affirmative defense and must be special
ly pleaded. The defendant having failed to 
affirmatively plead the question of payment 
for these goods to the plaintiff, i t was not 
an issue in the case, and for t ha t reason evi
dence upon a subject which had not been 
made an issue by the pleadings was irrele
vant to the question under consideration and 
could not be used to vi t iate the admissions 
which pertain to a fact which was in issue. 
Esbensen v. Hover et al., 3 Colo. App. 407, 
33 Pac. 1008; Perot v. Cooper, 17 Colo. 80, 
28 Pac. 391, 31 Am. St. Rep. 238; Thomas v. 
Carey, 26 Colo. 485, 58 Pac. 1093; Florence, 
O. & R. Co. v. F i r s t Nat . Bank, 38 Colo. 119, 
88 Pac. 182; Harvey v. D. & R. G. R. R. Co., 
44 Colo. 258, 99 Pac. 31, 130 Am. St. Rep. 
120. This same rule as to pleading payment 
has been followed by the federal courts in 
this s tate . Hummel v. Moore (C. C.) 25 Fed. 
380. 

The second reason is t ha t while the full 
s ta tement of a party, when his admission is 
resorted to a s evidence against him, must be 
received, it does not follow tha t every par t 
must necessarily be credited; they are be
fore the ju ry to be considered and weighed 
precisely as other evidence. Where a par ty 
admits the existence of the accuracy of cer
tain i tems charged against him, although a t 
the same same he set up an offset or states, 
as in this case, what his books show, his 
admission is competent evidence to justify a 
recovery for the debt or i tems thus admit ted 
unless the alleged set-off is duly proved. The 
assertion in an admission tha t a set-off ex
ists, or t ha t h is books show so and so, does 
not prove their existence, al though the ad
mission might conclusively establish the debt 
claimed to be due from the par ty to whom 
the admission was made. Again, admissions 
a r e made under a variety- of circumstances 
which add to or detract from their value as 
evidence, and it is for the jury to determine, 
when all the facts a re placed before them, 
whether the ent i re s tatement or wha t por
tion of it should be accepted. Delamater v. 
Pierce, 3 Denio (N. Y.) 315; Am. & Eng. 
Enc. of Law, vol. 1 (2d Ed.) § 722; Green-
leaf on Evidence, vol. 1 (15th Ed.) § 201 ; 
Ell iott on Evidence, vol. 1, § 241 ; Thra l l v. 
Smiley, 9 Cal. 529; Ayers et al. v. Metcalf 
et al., 39 111. 307; Simpson v. F i r s t Nat. 
Bank, 129 Fed. 257, 63 C. C. A. 371. 

For the reasons stated, the judgment is 
reversed, and the cause remanded; the par
ties will be allowed to amend their pleadings 
as they may be advised. 

Reversed. 

CAMPBELL, C. J., and GABBERT, J., 
concur. 
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BALDWIN v. WADE. 
(Supreme Court of Colorado. March 6, 1911.) 
ELECTIONS (§ 180*)—BALLOTS—INSERTION OP 

NAME. 
Rev. St. 1908, § 2265, provides that a bal

lot shall not be counted if the voter marks more 
names than there are persons to be elected to 
an office or when it is impossible to determine 
the choice of a voter, and section 2266 provides 
that, if an imperfect mark be found near the 
name of a candidate in ink, apparently made 
to designate the candidate so marked as the one 
voted for, such ballot shall not be rejected. 
Section 2235 provides that there should be left 
at the end of the list of candidates for each 
office as many blank spaces as there are per
sons to be elected in which the elector may write 
the name of his choice in ink. In an election 
for mayor, B. was the only candidate whose 
name was printed on the ballot, and below his 
name a space was left as provided in section 
2233. On one ballot W.'s name was written 
below that of B . ; but, in the same space and 
in the space for the cross-mark, a mark was 
made just below B.'s name and just above W.'s. 
In another ballot B.'s name was almost oblit
erated with ink, and above it was written the 
name of W. and the cross-mark in the appro
priate space. In another ballot W.'s name was 
written in the blank space and the cross-mark 
made in the appropriate place, but the name 
and cross were written with an indelible pencil. 
Held, that all three of the ballots should be 
counted for W. 

[Ed. Note.—For other cases, see Elections, 
Dec. Dig. § 180.*] 

White and Hill, J J . , dissent. Campbell, C. 
J., dissents in part. 

En Banc. Error to Prowers County Court ; 
W. E. Fee, Judge. 

C. B. Wade brought proceedings to con
test the election of C. D. Baldwin to the of
fice of Mayor of the Town of Granada. 
Judgment was entered in favor of Wade, 
and Baldwin brings error . Affirmed. 

Granby Hillyer and Merrill & McCarty, 
for plaintiff in error . D. M. Campbell, for 
defendant in error. 

MUSSER, J. This is a contest arising 
over the election of mayor in the town of 
Granada. Baldwin was regularly nominated 
and his name printed upon the official bal
lot. Wade was not regularly nominated, 
and for this reason his name was not print
ed on the ballot. The citizens voted for him 
by wri t ing bis name on the ballot and plac
ing a cross after it. A canvass of the re
turns showed tha t Baldwin received 65 votes 
and Wade 63, and a certificate of election 
was issued to Baldwin. Thereupon Wade 
brought this contest in the county court. 
Trial was had. The court found t h a t three 
ballots which had been rejected by the judg
es of election should have been counted for 
Wade, and that Wade received 66 votes and 
Baldwin 65. Judgment was entered in favor 
of Wade, and from this judgment Baldwin 
comes to this court on error. 

The only question to be determined i s : 
Was the county court r ight in counting all 
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or any of these three ballots for Wade? 
There is no fraud whatever. The three bal
lots are as clean and honest as ever came 
from a ballot box. Our statute with refer
ence to the marking of ballots is quite 
lengthy and goes much into detail in de
scribing the manner in which voters shall 
mark their ballots. After this matter of de
tail occur the following sections in the Re
vised Statutes of 1908. 

"Sec. 2265. If a voter marks in ink more 
names than there are persons to be elected 
to an office, or if, for any reason, it is im
possible to determine the choice of any vot
er for any office to be filled, his ballot shall 
not be counted for such office. Provided, 
however, a defective or an incomplete cross 
marked on any ballot in ink, in a proper 
place, shall be counted if there be no other 
mark or cross in ink on such ballot indicat
ing an intention to vote for some person or 
persons or set of nominations, other than 
those indicated by the first-mentioned de
fective cross or mark. * * * No ballot 
without the official indorsement shall, ex
cept as provided in section twenty-two of 
this act, be allowed to be deposited in the 
ballot box, and none but ballots provided in 
accordance with the provisions of this act 
shall be counted. 

"Sec. 2266. If an imperfect cross or mark 
be found near the name of a candidate in 
ink, which mark appears to have been made 
with intent to designate the candidate so 
marked as the one voted for, such ballot 
shall not be rejected, if the intent of the 
voter to designate the person for whom he 
intended to vote can be reasonably gathered 
therefrom." 

Section 22 of the act (Laws 1801, p. 153; 
section 2244. Rev. St. 1008) provides that 
substituted or unofficial ballots may be used 
in certain contingencies. So far as section 
2265 is concerned, it is plain that it was the 
intent of the Legislature that ballots should 
not be counted in the following instances: 
First, when the voter marks more names 
than there are persons to be elected to an 
office; second, when it is impossible to de
termine the choice of any voter for an of
fice to be filled (in each of those two in
stances the ballot is not to be counted for 
the office affected); third, when the ballot is 
one not provided in accordance with the pro
visions of the act, in which latter case the 
whole ballot is rejected. By section 2266 it 
is plain that a ballot shall not be rejected 
when the cross or mark is imperfect, if the 
intent of the voter can be reasonably gather
ed therefrom. 

From these two sections, it is evident that 
it was the intent of the Legislature that all 
ballots provided in accordance with the act, 
cast under the proper circumstances and 
marked substantially as the law provides, 
should be counted, if. as so marked by the 
voter, it is possible to determine his choice, 
and if his intent to designate the person for 

whom he intended to vote can be reasonably 
gathered therefrom, unless, of course, there 
is a positive provision of the statute forbid
ding the counting thereof. Technicalities 
are to yield in the face of the truth appar
ent on the face of the ballot. There is a 
provision in section 2235 which provides that 
there shall be left at the end of the list of 
candidates for each office as many blank 
spaces as there are persons to be elected, in 
which the elector may write the name of 
any person in ink. on the ballot, for whom 
he desires to vote, as a candidate for such 
office. 

In ITeiskell v. Landrum, 23 Colo. 68, 46 
Pac. 121, this court said: "It is true, as 
stated by appellant, that this court has held 
in a number of cases that, where the inten
tion of the voter can be ascertained, the 
vote should be counted; but this intention 
can never be given effect against the posi
tive provisions of the statute." In that case 
there was a positive provision of the statute, 
which expressly forbade the counting of a 
ballot marked as the one under considera
tion was. 

And in Nicholls v. Barriek, 27 Colo. 443, 
62 Tac. 206, the court says: "Tested by 
these rules, our construction of the statute 
is that if a ballot is substantially marked as 
the law requires, and from such marking 
the intention of the voter can lie ascertained, 
the ballot is legal, and should be counted."' 

In the light of the law, as thus announced, 
the three ballots will be examined. A mayor 
and three trustees were to be elected. On 
each of the ballots there was a space bound
ed on the top and bottom by lines about nine-
sixteenths of an inch apart, and halfway 
between the two lines was printed the name 
C. D. Baldwin. Below this space was a 
blank space about the same width, evidently 
left there, as provided by the statute, for the 
purpose of writing in the name of any per
son for whom the voter desired to vote. 

Ballot No. 72: On this ballot, within the 
top space and on the lower line thereof, be
low the name of Baldwin, the voter wrote in 
ink the name of C. B. Wade, and at the right 
of the ballot, in the space designed for that 
purpose, he made a cross-mark in ink. The 
intersection of this cross-mark is not direct
ly opposite either name, but is just below 
Baldwin's name and just above Wade's and 
in the space intended for the mark. The 
voter wrote the names of the persons for 
whom he desired to vote as trustees and put 
cross-marks after them, and in writing the 
name of the first one he put it in the space 
occupied by the last printed one with his 
cross-mark after it as he did in the case of 
the mayor. It is impossible to look at this 
ballot and say that the voter did not intend 
to vote for Wade. His intention to vote for 
him cannot only be reasonably gathered from 
the ballot, but such intention is evident be
yond the possibility of a doubt. If he did 
not want to \ ote for Wade, w hy did he write 



Colo.) B A L D W I N v. W A D E 401 

his name in? If he wanted to vote for Bald- [ 
win, he could have done so without writ ing 
Wade 's name in. The writ ing shows that 
the voter was unskilled in the use of the pen. 
The fact that he wrote in Wade's rami- and 
put a cross nearly opposite it plainly sho>\s 
his intention to vote for Wade. 

Ballot Xo. 100: In this ballot the voter 
almost obliterated with ink the name of 
Baldwin printed on the ballot, and al ove it 
wrote in the name of Wade ;U'd plaicd a 
cross-mark in ink in the a] propriate space. 
Looking a t this ballot, there is no possibil
ity t h a t the voter intended to do anything 
else than to vote for Wade, and. again, not 
only can such intention be reasonably gather
ed therefrom, but the po-'sibiiify of any oth
er intention is entirely excluded. 

Ballot Xo. f>: In this ballot Wade's name 
was v.ritUn in the blank space left for i t 
and the ci •vmark made in the appropriate 
pl.ue. It is a perfect ballot wi th the excep
tion that the name and the cross were writ
ten vi t l i an indelible pencil. The marks ot 
an indelible pencil a re about as incapable 
of civ-i i ie as fluid ink. An indelible pencil 
ma'cos ;. linu-k (bat is practically indelible. 
Standard Dictionary. The object of the stat
ute in io<juiring the names to be writ ten and 
the marks made in ink w a s to prevent era
sure. A mark that is practically indelible, 
considering the short time the ballots a re to 
be presened , is practically as enduring and 
incapable of erasure whether made in ink or 
with indelible pencil, and the object of t he 
s tatute is reached in either case. Looking a t 
tha t ballet, the intention of the voter is ab
solutely plain beyond contradiction. In the 
face of a s tatute which says that , if for any 
reason it is impossible to determine the 
choice of any voter for an office to be iilled, 
the ballot shall not be counted for such office, 
clearly implying that if the converse is t rne 
the ballot shall be counted, in the presence 
of the fact that the object and spirit of the 
s ta tu te nas 1 een complied with, and in the 
absent e of anj powtne declaration of the 
s ta tu te that srch a \ ote shall not be counted, 
it would be n ^acrifu e of truth for technical
ity to '-•ay that it ought not be counted. 

I t is thus ^cen that the county court ar
rived al the I H T right of the matter . Tha t 
is the < b.'ect of inquiry, and when tha t end 
is miciio'l no person can, in any manner , 
shape, or form, be injured; but every one, 
the f i l e r s and the candidates, a r e awarded 
ai.d g h e n exactly w h a t they are entitled to. 

I am authorized to say tha t Chief Justice 
CAMI'BKLL, as a t present advised, is not pre
pared to concur with all tha t is said in the 
opinion concerning the marking of ballots 
with an indelible pencil. In other mat te rs 
he concurs. 

Judgment affirmed. 

W H I T E , J. (dissenting). Much as I dis
like to dissent from an opinion approved by 
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a majority of the members of this court, I 
am, nevertheless, compelled to do so in this 
ca«e. I am wholly unable to accept as sound 
the reasoning a r d conclusions set forth in 
(he ma.'o'.-ity opinion, and will briefly pre
sent the matter as it appears to me. 

At the eleition in (juestion. there were but 
two sets of offi'-es to be tilled: The first, 
tha t of mayor by the election of one individ
ual thereto; the second, t ha t of trustees by 
the election of three individuals thereto. 

The official ballots were printed by the 
proper authori t ies in the form provided by 
law. Baldwin, who was the candidate of 
the "Citizens Par ty ," was the only person 
who had been nominated by any party or 
organization for mayor, and his name was 
the only one for t h a t office which was, or 
could be. printed on the official ballots. 
When the elector received a ballot for t he 
purpose of casting his vote, t ha t portion 
thereof necessary to i l lustrate my view (ex
cept as to the numbers, which will be here
inafter explained) was as follows: 
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The party name "Citizens" not having been 
written at the top of either of the ballots 
in question, a straight party ticket was not 
voted. Under such circumstances, the law 
requires, in order to vote for any candidate, 
whether the name be printed or written, 
that the elector place a cross (X), in ink, in 
the space opposite such printed or written 
name respectively. To illustrate, by the use 
of the numbers with which I have designat
ed the spaces on the above ballot: The elec
tor, desiring to vote for Baldwin, having re
ceived a ballot, could do so only by placing 
a cross (X), in ink, in space No. 2, or at least, 
near Baldwin's name; or, if he desired to 
vote for Wade, he could do so only by writ
ing Wade's name in space No. 3, and placing 
a cross (X), in ink, in space No. 4, or, at 
least, near Wade's name so written. Sec
tions 2235, 2236, 2259, Rev. St. 1908. 

Ballot No. 72, or that portion thereof nec
essary to this case, after being cast by the 
elector, appears as follows: 
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Considering this ballot, it will be observ
ed that Baldwin's name appears in space 
No. 1, printed as the law required. A cross 
(X), in ink, appears opposite his name in 
space No. 2, the very place designated by law 
in which it should be placed to vote for 
Baldwin. In other words, the elector did 
exactly what the statute declares he should 
do to vote for Baldwin, and in that respect 
fulfilled every requirement of the law to 
make the ballot a vote for Baldwin. If he 
had gone no further, it could not be ques
tioned that he had intended to, and had, 
voted for Baldwin. He, however, went fur
ther. He wrote in space No. 1, in which 
Baldwin's name was printed, the name of 
Wade; but to have voted for Wade the stat
ute required that the elector write that 
name, not where he did, but in space No. 
3 and make a cross (X), in ink, not in space 
No. 2, opposite Baldwin's name, but in space 
No. 4, or, at least, near Wade's name. Rev. 
St. 1908, supra. It is equally certain that 
if the elector had placed a cross (X), in ink, 
in space No. 2 opposite Baldwin's name, and 
written the name Wade in space No. 3, and 
did no more, it would have been a vote 
for Baldwin. It is likewise true that if the 
elector had placed a cross (X) in space No. 
2 opposite Baldwin's name and had written 
Wade's name in space No. 3, and placed a 
cross (X) in space No. 4, the vote could not 
have been counted for either, for the reason 
that the intent of the elector as shown by 
his acts, under the law, was to vote for both, 
and this the law would not allow. 

The statute having declared that, in order 
to vote for a particular individual, the elec
tor shall mark a cross (X), in ink, in a par
ticular space opposite the printed or written 
name of the individual for whom he desires 
to vote, and having further provided that 
certain imperfect or defective ballots or im
perfect marks shall not invalidate a ballot, 
if the intention of the voter can be ascer
tained therefrom, it certainly follows by nec
essary inference that a ballot not written 
in the manner required by the statute should 
be rejected, as it does not come within one 
of the classes excepted by the statute. There 
is no exception as to the place where "the 
elector may write the name of any person not 
printed on the ballot for whom he desires 
to vote as a candidate for such office." The 
place is fixed and certain. It is only by an 
adherence to such provisions that an elector 
can express his intent upon the ballot, and 
courts should not indulge in speculation as 
to such intent. 

The holding of the court is, in effect, that 
a ballot which is in exact conformity with 
the law, to make it a vote for Baldu in, is 
transformed into a vote for AVade. by the 
mere insertion of Wade's name in the space 
with, and iixed by law for, Baldwin's name. 
I confess myself unable to appreciate the 
logic of such holding. To count the ballot 



Colo.) BALDWIN v. WADE 403 

in controversy for Wade does violence to 
many express provisions of the statute. The 
name of Wade is written in the wrong space 
without authority or sanction of law. There 
is no cross (X), in ink or otherwise, In any 
space other than a space indicating a vote 
for Baldwin. A ballot, perfect in every way 
as a vote for Baldwin, is transformed into a 
ballot for Wade by a mere assertion of this 
court. In the opinion it is said: "If he did 
not intend to vote for Wade, why did he 
write his name?" A sufficient answer is 
that the law expressly declares how the 
name of a candidate may be brought upon 
the official ballot and voted for, and points 
out the particular space in which such name 
shall be written. It is wholly immaterial 
what the intent of tlie elector was, unless his 
intent can be gathered from the ballot from 
things thereon appearing as done in substan
tial conformity to law. 

This court has said: "That the Legislature 
has wisely simplified the official ballot, and 
also the manner of voting; that it is the 
duty of every voter to familiarize himself 
with the law governing the preparation of 
ballots, and to follow its provisions on the 
subject; and that a disregard of the law 
in this respect is at the peril of the voter so 
doing." Nicholls v. Barrick, 27 Colo. 443, 
62 Pac. 206. And further in the same case: 
"It may be that if a ballot was so marked 
that it violated some provision of law, ei
ther expressly or by necessary implication, 
the Intent of the voter would be immaterial 
as against an express violation of the stat
ute." The statute provides that there shall 
be left at the end of the printed list of can
didates for each different office as many 
blank spaces as there are persons to be elect
ed to such office, in which the elector may 
write the name of any person not printed on 
the ballot for whom he desires to vote as a 
candidate for such office. This, and this 
alone, measures the power of the elector in 
that respect. 

As to ballot No. 100, the opinion says: "In 
this ballot the voter almost obliterated with 
ink the name of Baldwin printed on the bal
lot, and above it wrote the name of Wade 
and placed a cross-mark in ink in the appro
priate space." It is true the name of Bald
win is practically obliterated with ink. I t 
is likewise true that the name "C. B. Wade" 
is written above that of Baldwin's, but it is 
so far above that the lower part of the "C" 
barely intersects the top line of space No. 1 
wherein Baldwin's name was printed. The 
"B" crosses the line slightly, as does "W," 
and the "a" touches it in the same manner 
as does "C," while "d" and "e" are entirely 
above the line. Space No. 4, as hereinbefore 
stated, was the only space or place upon the 
ballot in which an elector was authorized, 
under the law, to "write the name of any per
son not printed on the ballot, for whom he 
desires to vote." The power to "write in" 

some other name Is In reality the power to 
supplement the printing of the ballot, and 
must necessarily be measured by the statute. 
The cross (X) on the ballot in question was in 
space No. 2, where it should have been as a 
vote for Baldwin. The election board con
sidered it impossible to ascertain the intent 
of the elector from the ballot. I think their 
conclusion was more nearly right than the 
conclusion of this court, that it was a vote 
for Wade. 

I am of the opinion that the holding as to 
ballot No. 45 is most far reaching in its evil 
effect. I very much fear that this court has 
thereby inadvertently thwarted and annulled, 
to a great extent, the most wholesome pur
pose of the Australian ballot; that is, its 
secrecy. The reiterated requirement of the 
law that the cross (X) shall be in ink, and 
that each booth shall be supplied with suffi
cient ink and pens at public expense, was not 
solely, as stated in the opinion, "to prevent 
erasure," but was for another and far more 
important purpose; that is, for uniformity 
in marking in order to maintain secrecy. 
With the annulment of this wise provision of 
the statute by judicial decree, the way to in
timidation or fraud is made plain, and its 
perpetration easy of accomplishment. It is 
not difficult to imagine the "boss," the "ward 
heeler," or the unscrupulous politician sup
plying his men with various colored, indelible 
pencils, and exacting the use thereof in the-
preparation of ballots, to the end that it may 
presently be known for what party the elec
tor cast his vote. It is true that different 
colored inks might be used for like purpose, 
but a certain provision of the law removes 
all probable danger from such source. It re
quires each voting booth to be supplied, at 
public expense, with pens and ink. A nonuse 
of the inks provided at public expense, and 
so convenient to the elector, and the use in
stead of different colored inks, would not 
only be inconvenient, but likewise the pur
pose thereof would be so readily discoverable 
as to make it highly improbable that resort 
will ever be had thereto. Not so with indeli
ble pencils. They are in common use and of 
various colors. Moreover, the purpose of the 
law is "to protect the voter, prevent fraud, 
and secure a fair count." This can be best 
subserved by upholding and sustaining the 
safeguards designed for that purpose by the 
lawmaking power. 

HILL, J. (dissenting). I cannot agree with 
the conclusion reached by the majority in 
holding that ballot No. 72 was properly count
ed for the defendant in error, Wade; but, as 
I view it, the cross is perfect and is opposite 
the name of Baldwin and his party designa
tion (Citizens). It is also in the square des
ignated for the cross to be made in in order 
to vote for him. To properly set forth its ex
act condition, I have bad that portion of the • 
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ballot In controversy photographed and made 
a part hereof. It is as follows: 
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In the case of Heiskell v. Landrum, 23 
Colo. 63, 46 Pac. 120, this court held that, 
under our statute as it then existed, a cross 
marked opposite the name of an individual 
candidate is a vote for that individual; also, 
that, when a ballot is marked against a par
ty emblem and is also marked against one 
or more names of candidates in another 
list, the ballot is void as to any office so 
doubly marked—in substance, that one neu
tralizes the other. In that case it was also 
held that, where the intention of the voter 
can be ascertained, the vote shall be counted; 
but it is further stated that: "This inten
tion can never be given effect against the 
positive provisions of the statute. * * * 
But, where the statute prescribes a form and 
declares a compliance therewith essential in 
order to have the ballot counted, the statute 
must govern." 

The only material change relative to this 
question since the foregoing opinion was ren
dered is section 226C. Revised Statutes 1DOS, 
enacted in 1901. The part relative rends: 
"If an imperfect cross or mark be found 
near the name of a candidate in ink, which 
mark appears to have been made with intent 
to designate the candidate so marked as the 
one voted for, such ballot shall not be re

jected, if the intent of the voter to desig
nate the person for whom he intended to 
vote can be reasonably gathered therefrom.'' 
In adopting this section the Legislature un
questionably had in view the probability that 
in some instances ballots would not be mark
ed precisely as the law specifies; but then' 
is nothing in the section, or in any of our 
statutes, so far as I have been able to as
certain, from which it can be in'orred tint, 
where a voter marks his ballot for a can
didate who'e name is printed upon the ballot 
in the manner required by law, nevertheless, 
under the guise of attempting to ascertain 
the intention of the voter, it should not be 
counted as marked, but should be counted 
for another, and, in this respect, I am un
able to appreciate wherein, in complying 
with the law as it is written, it is sacrificing 
substance to form. 

In the case of Nicholls v. Barriek. 27 Colo. 
442, f!2 Tac. 205, 20G, in commenting upon 
our voting system, Mr. Justice Gabbert, 
speaking for the court, among other things, 
said: ''The intention of the voter, as ex
pressed upon the face of his ballot, has al
ways been regarded as the cardinal principle 
controlling the count. Under a system pro
viding for balloting like the Australian, it is 
necessary that certain rules be prescribed to 
prevent confusion and secure uniform'ty. 
By this means the intention of the voter is 
to be ascertained. * * * Tested by those 
rules, our construction of the statute is that 
if a ballot is substantially marked as the 
law requires, and from such marking the 
intention of the voter can be ascertained, 
the ballot is legal and should be counted. 
Filling in the blank at the head of the ticket 
is one of the ways designated by the statute 
for the voter to indicate his choice of candi
dates." This language is specially applicable 
here. Ergo, making a cross at the right of 
the name of the candidate Baldwin, opposite 
his party name and in the square provided 
for that purpose, is one of the ways desig
nated by the statute for the voter to indicate 
his choice for that candidate. 

In the above case Mr. Justice Gabbert 
also said: "It may be that if a ballot was 
so marked that it violated some provision of 
law, either expressly or by necessary implica
tion, it would be rendered illegal, and the 
intention of the voter would be immaterial 
as against an express violation of the stat
ute." This is the exact condition which con
fronts us here in order to count this ballot 
for the candidate Wade, for the reason that 
in so doing we expressly violate the provi
sions of the statutes which state that when 
so marked it shall be counted for the candi
date Baldwin. When the voter complied 
with the provisions of the statute in voting 
for the candidate Baldwin, his vote should 
be so counted, unless other provisions pro
vide otherwise when certain other conditions 
exist. When we examine the other provi
sions of our statutes, the only exception to 
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be found is in section 2265, Eevised Statutes 
1908, which provides that, where an elector 
has voted for more candidates than there 
are offices to he filled, the vote shall not be 
counted for such office. Hence, in my opin
ion, the most that can be consistently con
tended for is that if this voter, by writing! 
the name of Wade in the space belonging to 
Baldwin, thereby also voted for Wade, then 
under this section his vote should not be 
counted for either. In such cases the state
ment in the case of Nicholls v. Barriek, 
supra, by Mr. Justice Gabbert. that: "It is 
the duty of every voter to familiarize him
self with the law governing the preparation 
of ballots, and to follow its provisions on 
this subject; and that a disregard of the 
law in this respect is at the peril of the voter 
so doing"—is applicable. This is the last 
expression of this court that I have been 
able to find applicable to this case, and, if 
It is to be accepted as the settled law in this 
jurisdiction, then the elector casting this 
vote violated not only the express provisions 
of the statute, but also the principle an
nounced in this case, and, in my opinion, nei
ther he nor the candidates have any just 
right to complain of the rejection of his vote 
for this office which the record shows was 
done by the judges of election, although 
counted for the candidate Wade by the trial 
court. 

It must be conceded that an intent ex
pressed in a way not authorized by the law, 
but in direct conflict with the provisions of 
the law, is not expressed at all. When the 
voter complies literally with the statute, as 
a matter of law his vote is thereby cast as 
the statute designates, and, in my opinion, 
this court should make no further examina
tion of the remainder of the ballot or other
wise, for the purpose of finding out what his 
intention may have been, nor inquire into 
his intention at all when the result is in di
rect conflict with the provisions of the stat
utes. 

Similar views are aptly expressed in Re 
Contested Election of Frank T. Redman, 173 
Pa. 63, 33 Atl. 703, 704, wherein the court 
declined to allow a vote to be counted for a 
candidate where the voter marked opposite 
his name printed on the ballot and alsi 
wrote in the name of the same candidate 
upon the ballot in the blank space provided 
for that purpose; referring to which that 
court said' "If he desires to vole for any 
of those whose names are printed on the 
official ballot, he must do so bv 'marking' 
as directed by the act. If he wishes to vote 
for persons whose names are not already 
on the ballot, he can do so by 'inserting' their 
names in the blank spaces prepared there
for. * * * In so far as the mode of vot
ing is thus specifically prescribed by the 
act, all other modes are, by necessary impli
cation, forbidden. * * * The original bal
lot in question was not produced in the court 
below, but, assuming the copy attached to 

[ the petition to be correct, it shows on its 
face that the 'unknown' voter, whoever he 

J may have been, disregarded the plain re
quirement of the law in preparing his bal-

I lot, in that he voted or undertook to vote, 
by 'marking,' for a person whose name was 
printed on the ballot, and also voted or un
dertook to vote by 'inserting' an additional 
name in the blank space provided exclusively 
for names not already on the ballot. The 
presumption is that he knew the blank space 
was intended only for the insertion of names 
not printed on the ballot, and that the per
son whose name he wrote in the blank space 
was not the same person whose name, print
ed in the left-hand column, he marked with 
a cross (X). If the voter's first act, in pre
paring his ballot, was the 'insertion' of the 
name found in the blank space, he had no 
right whatever to afterwards attempt to 
vote by 'marking' for either of the candi
dates for justice of the peace whose names 
are printed in the left-hand column. On the 
other hand, if his first act in preparing his 
ballot was marking with a cross (X) as ap
pears in the left-hand column, he had no 
right to afterwards 'insert' the name 'John S. 
Lowry' in the blank space. It was thus 
manifestly impossible for the election officers, 
or any one other than the voter himself, to 
determine which of the acts—that of 'mark
ing' in the left-hand column or that of 'writ
ing' the name 'John S. Lowry' in the blank 
space—was first in order of time, or wheth
er the voter intended by both acts to vote 
for two persons or for only one and the same 
person, or, in brief, what may have been his 
purpose in doing what he is admitted to have 
done in preparing his ballot. When the elec
tion officers came to count the votes, it must 
have been quite evident to them, on inspec
tion of the ballot in question, that the spe
cific mode of voting prescribed by the act 
had been disregarded by the voter, and hence 
they were clearly right in refusing to count 
the vote for any one. I t was plainly a vi
tiated, illegal ballot made so by the act of 
the voter himself. If such an utter de
parture from the positive requirements of 
the act were sanctioned or encouraged, ei
ther by election boards or courts, it would 
lead to the most serious consequences. Un
der the new ballot law, it is not enough that 
the intention of the voter may possibly be 
ascertained, or his irregular and equivocal 
acts explained by evidence dehors his ballot. 
The purpose of the Legislature, in prescrib
ing the form of ballot and specifically di
recting how it should be prepared and used 
by the voter, was to avoid all such inquiries 
and the consequences likely to result there
from. It was intended that the ballot, when 
prepared by' the voter and delivered to the 
proper election officer, should be per se self-
explanatory. There is no good reason why 
it should not be so." 

In the case of Whittam v. Zahorik, 91 
Iowa at page 36, 59 N. W. at page 62 (51 
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Am. St. Rep. 317), In commenting upon the 
same rales which I maintain should be fol
lowed here, that court said: "Whether a 
ballot should be counted does not depend 
solely upon the power to ascertain and de
clare the choice of the voter, but also upon 
the expression of that choice in the manner 
provided by the statute. In that respect the 
statute under consideration has made a radi
cal change in the law. The only mark whkh 
is recognized as competent to express the 
choice of a voter is a cross (X), and it is 
not only necessary to use a cross, but it 
must be placed at the appropriate margin or 
place. * * * It is within the power of 
the General Assembly to prescribe regula
tions which the voter must follow in prepar
ing his ballot, and those provided for in the 
statute under consideration are reasonable, 
and abundant provision is made to enable 
the voter to know and follow them." 

In the case of Voorhees v. Arnold, 108 
Iowa, 84, 78 N. W. 798, where the name of 
the candidate was written in the wrong 
place, that court said: "The ballot was prop
erly rejected. I t is proper to state here that 
the law does not recognize the writing of a 
name on a ballot except by inserting it in the 
ballot in the proper place." 

Upon the same subject, in commenting up
on their Australian election law similar to 
ours in the case of Vallier v. Brakke, 7 S. D. 
at page 354, 64 N. W. at page 184, the court 
said: "The statute having prescribed the 
manner in which the elector may designate 
by marks upon his ballot the candidate for 
whom he Intends to vote, and declared the 
effect of such marks, neither the judges of 
election nor the courts are authorized to go 
beyond those marks in order to ascertain the 
voter's intention. When, therefore, the elector 
makes a cross in the circle at the head of a 
ticket, and erases no name thereon, the law 
declares it shall be counted for the party 
ticket 'throughout/ and no cross or mark on 
any other ticket can be resorted to to defeat 
that intention." To the same effect are Peo
ple v. Seaman, 5 Denio (N. Y.) 409, and 
Beardstown v. Virginia, 70 111. 34. 

But by what process of reasoning can it be 
said that the voter intended to vote for 
Wade? In order to vote for him it was nec
essary, under the statutes, to write his name 
in the blank space provided on the ballot, 
and to make a cross in ink in the appropri
ate margin or place opposite his name. The 
elector did not write his name in the blank 
space provided for that purpose, and no part 
of the cross was in the appropriate margin 
or in or near the place designated. We And 
nothing in section 2260 which provides that a 
vote shall be counted for a candidate whose 
name is written in the space occupied by the 
name of another candidate and is not written 
in the place provided for his own name, and 
especially when it is written in the space be
longing to another and that candidate's name 

has not been erased therefrom. Again, is it 
not just as reasonable to believe that the 
voter wrote the name of the whole opposition 
ticket on his ballot, which he did, thinking 
probably that was necessary in order to have 
his vote counted for any of them, and then 
deliberately voted for Baldwin on the oppo
site ticket? He knew how to vote for the 
other opposing candidates, and by what right 
had the court to assume that he did not 
know how to vote for Wade, if he wanted 
to? Again, he may not have intended to vote 
for either of the candidates for mayor, hut 
in this manner thought he would neutralize 
the effect of the vote so that, as provided 
for by the statute, it would not be counted 
for either. Again, he may have intended to 
accomplish what has repeatedly come under 
the personal observation of the writer where 
certain electors fixed up their ballots in a 
peculiar manner in order to present certain 
difficult questions to be disposed of by the 
judges of election, so as to ascertain in 
what manner they would be disposed of, 
without any desire or intention to vote for 
any one specially, but in order to ascertain, 
under those conditions, how they would be 
counted, if at all, for particular candidates. 
Many other reasons could be suggested why 
it should not be counted for either candi
date; but these are some of the reasons, 
which, to my mind, are convincing that it 
would be a dangerous precedent if judges of 
election, or even courts, under such facts are 
to be allowed, *by mere guesswork, theories, 
and conjectures, to attempt to say what the 
voter intended. 

Again, assuming arguendo that this ballot 
bears palpable evidence that the person cast
ing it intended to vote for Wade, that inten
tion should not be given effect, because it is 
in direct conflict with the provisions of the 
statute, which provide that in such case the 
vote should be counted far the candidate 
Baldwin. I can see no escape from this con
clusion. The substance of the majority opin
ion is to say to the voter that, "Although you 
have cast a vote for Baldwin strictly and 
technically in the manner prescribed by the 
statute, yet upon account of the fact that you 
have written the name of Wade below that 
of the candidate Baldwin, and in a place 
where the statutes do not authorize it shall 
be placed, the provisions of the statutes are 
to be disregarded in order that the court can 
make a guess as to what your intentions 
were in so doing." I think it is apparent up
on the face of the ballot that it is a guess 
pure and simple, and we have been furnished 
with no authorities to the contrary. 

Again, in the case of Heiskell v. Landrum. 
supra, this court said: "It is true, as stated 
by appellant, that this court has held in a 
number of cases that, where the intention 
of the voter can be ascertained, the vote 
should be counted; but this intention can 
never be given effect against the positive pro-
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visions of the statute. * * * Where the 
statute prescribes a form and declares a com
pliance therewith essential in order to have 
the ballot counted, the statute must govern." 

OUT statute now prescribes a form, and 
this form was strictly complied with In the 
casting of this vote for the candidate Bald
win, and the exception adopted, under which 
it is sought to twist it into a vote for the 
candidate Wade, is not within the exceptions 
provided for by the other sections of the stat
ute. Besides, counting this vote for Wade 
violates two express provisions of the stat
utes: First, it disregards those provisions 
that were strictly complied with by the voter 
in making this ballot a valid one for the can
didate Baldwin. Second, it violates the pro
visions of the statute in counting it for Wade 
for the reason that his name is written in 
the wrong place, and there is no cross in ink 
or otherwise in or near the place where the 
same should have been placed in order to have 
cast a vote for him in the manner provided by 
our statutes. The statute says that when an 
imperfect cross or mark is found near the 
name of the candidate in ink, which appears 
to have been made with intention to designate 
the candidate so marked as the one voted 
for, such ballot shall not be rejected, if the 
intent of the voter can be reasonably gather
ed therefrom. This ballot does not contain 
an imperfect cross near the name of Wade, 
but it does contain a perfect cross opposite 
the name of Baldwin and directly opposite 
his party designation and in the manner pro
vided for by our statute in order to cast a le
gal vote for him. The word "near" is a rela
tive term, and its precise import can only be 
determined by the surrounding facts and cir
cumstances. Words & Phrases, p. 4687. A 
cross in the appropriate space opposite the 
name of Baldwin cannot, under the circum
stances, be said to be near the name 
Wade. Besides, the statutes do not provide 
that the name of Wade shall be written in 
any other column than that provided for by 
the act. Upon the question of imperfect or 
defective ballots, section 2266, Rev. Stat. 
3908, refers only to imperfect crosses or 
marks to be found near the name at a candi
date in ink, which marks appear to have 
been made with intent to designate the can
didates so marked as the one voted for; such 
ballot shall not be rejected if the intention 
of the voter to designate the person for 
whom he intended to vote can be reasonably 
gathered therefrom. 

The rule that, where there is a conflict 
between the printed and written portions of 
an instrument, the latter should prevail as 
expressing the intention of the party, is not 
applicable here, for the reason that the stat
ute says a ballot marked like this shall be 
counted for Baldwin, hence the voter cast a 
legal vote for him; but, if it can also be con
tended it is a vote for Wade, then he voted 
for more candidates than there were offices 

to fill, in which case It is provided It shall 
not be counted for either. This identical 
question was under consideration In the case 
of Blankinship v. Israel, wherein, at page 
520 of 132 111., page 616 of 24 N. B., that 
court said: "The ballots numbered 37, 509, 
and 264, respectively, bore the name of ap
pellee printed thereon, and under his name 
the name of appellant was written; the words 
'For Assessor' preceding both, and there be
ing no erasure of either name. Appellant of
fered evidence tending to show that the vot
ers voting these ballots intended them to be 
cast for appellant, and the name of appellee 
was intended to be erased. The court prop
erly refused to count either of these ballots. 
The statute provides, 'If more persons are 
designated for any office than there are can
didates to be elected, * * * such part of 
the ticket shall not be counted for either of 
the candidates.'" 

To the same effect is the case of Newton 
v. Newell, wherein, at page 539 of 20 Minn., 
at page 346 of 6 N. W., the court said: "Sec
tion 19 of the election law declares: 'If a 
ballot is found to contain a greater number 
of names for any one office than the number 
of persons required to fill the said office, the 
said ballot shall be considered void as to all 
the names designated to fill such office, but 
no further.' This is peremptory. Whenever 
the fact of the excess of names exists, the 
ballot is, pro tanto, void, and cannot be 
counted. The statute leaves no room for 
any speculation or conjecture as to the in
tention of the voter. As respects the office 
thus voted for, the ballot must be rejected. 
The six ballots for sheriff upon which the 
name of either Newell or Wing was printed, 
but not in any way obliterated, and the name 
of Newton written, were, therefore, improp
erly counted for Newton, and must be de
ducted from his total vote as found by the 
court." 

Section 2265, Rev. Stat. 1908, provides that 
if a voter marks in ink more names than 
there are persons to be elected in office, or 
if for any reason it is impossible to deter
mine the choice of any voter for any office to 
be filled, his ballot shall not be counted for 
such office. In this section it will be noted 
the word "or" is used after the word "of
fice" so that, in harmony with the cases last 
quoted, if the name "Wade" written in the 
Baldwin space is to have any effect upon the 
vote in favor of Baldwin, it would simply 
be to negative its result, as the cross would 
then have been marked opposite the name of 
each of these candidates, in which case the 
elector would have marked more names than 
there are persons to be elected. This section 
provides that in such case his ballot shall 
not be counted for such office. 

Again referring to the wrong location upon 
the ballot of the name of the candidate Wade, 
a somewhat similar state of facts as here are 
to be found in Salcido v. Roberts (Cal.) 67 
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Pac. 1077, wherein that court, in part, said: 
"The statute nowhere says that writing a 
name in the wrong column shall invalidate 
the ballot, but the plain inference of the spe
cial provision is that the written name shall 
not be counted unless written in the blank 
column. This is, in substance, to say that 
the ballot shall be counted for all other of
ficers who are properly voted for. This has 
been expressly so held as to the second sub
division, where a voter marks more names 
than there are candidates for an office. It 
was held that the result was the ballot 
should not be counted for such office, but 
should be for all other purposes. * * * 
We do not think it would be in accord with 
the reason and spirit of the law to hold that 
because the voters, although writing the 
name of Halley for justice under the proper 
title, wrote it in the wrong space, the conse
quence must be to declare the entire ballots 
void. We hold, as the statute declares, that 
they simply could not have been counted for 
justice of the peace." 

In the case of Apple v. Barcroft, 158 111. 
649, 41 N. E. 1116, upon a somewhat similar 
question, that court said: "The statute must 
be substantially complied with. To permit 
the voter to substitute some other method of 
his own of marking his ballot to express his 
choice, for the one provided, would practical
ly nullify the statute. It would not only 
lead to uncertainty in ascertaining the vot
er's intention, but would destroy the secrecy 
of the ballot by means of distinguishing 
marks." In which case it was held that a 
cross to the right of the name of a candidate, 
between such name and the square opposite 
the name of an opposing candidate, did not 
sufficiently show the intention of the voter 
to permit the ballot to be counted for either 
candidate. In commenting upon this ques
tion, the court said: "As to the ballot in 
question, as the cross is between the names 
of appellant and appellee, being at the right 
of the former and at the left of the latter, 
the only reason for supposing the elector in
tended to vote for appellant rather than for 
appellee is that the cross is nearer appel
lant's than appellee's name. To hold such a 
ballot as one cast for either candidate would 
be mere guesswork." 

The same question of reaching the intent 
of the voter was under consideration by the 
Supreme Court of Illinois in the case of Par
ker v. Orr, 158 111. 609, 41 N. E. 1002, 30 L. 
H. A. 227,' where, in construing a section of 
their statutes, somewhat similar to section 
2265 of our Rev. Statutes of 1908, that court, 
among other things, said: "Section 26 ex
pressly provides: 'If the voter marks more 
names than there are persons to be elected 
to an office, or if, for any reason, it is im
possible to determine the voter's choice for 
any office to be filled, his ballot shall not he 
counted for such office'—plainly meaning that 
if the voter's choice can be ascertained from 
his ballot it shall be counted, if it can be | 

done consistently with other provisions and 
the object of the act." This, in my opinion, 
is the paramount reason why this vote should 
not be counted for the candidate Wade, lie-
cause it cannot be done consistently with 
other provisions of our election laws, but, if 
it is done, is in direct conflict with their 
provisions. In the last case cited other bal
lots were under consideration pertaining to 
which the court, in part, said: "It is clear 
that the voter attempted to make a cross in 
the proper place to indicate his choice of 
candidates, but succeeded more or less im
perfectly. It being clear, in such cases, that 
the intention was to conform to the statute, 
* * * they were properly counted." I 
think just such errors as last stated were in
tended to be covered by section 2266 of our 
statutes. It states if an imperfect cross or 
mark bo found near the name of the candi
date in ink, which appears to have been made 
with intent to designate the candidate so 
marked as the one voted for, such ballot 
shall not be rejected if the intent of the 
voter to designate the person for whom he 
intended to vote can be reasonably gathered 
therefrom. But in this case we have not an 
imperfect mark, neither have we a mark, 
within the meaning of this act, near the 
name of the candidate Wade, for the reason 
that under the surrounding facts and circum
stances a cross in the space opposite the 
name of Baldwin cannot be said to be near 
the name of Wade. 

A somewhat similar question was passed 
upon by the Supreme Court of Minnesota in 
the case of Hughes v. Upson, 84 Minn. 85. SO 
N. W. 782, in which case, on a ballot similar 
in form to ours, the voter made a cross in 
the square provided for that purpose oppo
site the printed name of a candidate. Be
low this, in the space provided for that pur
pose, he wrote in the name of another per
son. The statutes of that state, in part, read 
as follows: "When the elector shall have 
written the name of a person in the proper 
place for writing the same, he shall be deem
ed to have voted for that person, whether he 
makes or fails to make a cross-mark (X) op
posite such name." In which case that court 
said: "The name of John 'Rhoads' having 
been written in the ballot, the statute re
quired that it be counted as a ballot for him, 
unless it appears therefrom, by reason of the 
X opposite the name of the contestant, that 
it was intended as a vote for the latter, or 
unless the real intent of the voter cannot 
be determined. We are unable from any ex
amination of the ballot to ascertain the in
tention of the voter. He not only placed an 
X in the space opposite the contestant's name, 
but he took the trouble to write the name of 
another person, eligible to the office, in the 
space provided for that exact purpose. He 
left the matter in doubt, and one of these 
acts negatives and destroys the other." 

In the case of Bass v. Teavitt, 11 Cal. A pp. 
5S2, 105 Pac. 771, the trial court attempted 
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to give effect to the intention of the voter 
under a somewhat similar s ta te of facts as 
here. In rejecting its efforts in this respect, 
the appellate court said: "Ballot No. 4. cast 
in the Janesville precinct, shows in the col
umn entitled 'Blank Column,' and below and 
outride of all spaces in which are the names 
of officers to be voted for, the word 'Bryan, ' 
wri t ten with a pencil. * * * Section 1211, 
I'ol. Code, provides: 'Any name wri t ten up
on a ballot shall be counted for the office 
near which it is wri t ten, provided it is wri t 
ten in the "Blank Column." ' Here the name 
is not wr i t ten under any part icular office, 
bu t under all of them. The ballot "was erro
neously counted for respondent." 

In addition to those heretofore quoted 
from, (he principles announced in the follow
ing cas»s, in my opinion, a re also in har
mony with the views herein expressed: Dick-
erman v. Gelsthorpe, 19 Mont. 249, 47 Pac . 
999: Martin v. Miles, 46 Neb. 772, 65 N. W. 
889; Carwile v. Jones, 38 Mont. 590, 101 Pac. 
153; Ogg v. Glover, 72 Kan. 247, 83 Pac. 
1039; Pot ts v. Folsom. 24 Old. 731, 104 Pac . 
353. 28 L. R. A. (N. S.) 400; McKittrick v. 
Pardee, 8 S. D. 39, 05 N. W. 23; Spurr ier v. 
McLennan, 115 Iowa, 401, 8S N. W. 1002; 
McCarthy v. Wilson, 146 Cal. 323, 82 Pac. 
243; Borders v. Williams, 155 Ind. 36, 57 N. 
E. 527. 

To my mind, the principal objections to 
the opinion here are : Firs t , t ha t it gives a 
eonslruction to section 22C0 tha t the lan
guage will not w a r r a n t ; second, tha t it over
looks the provisions contained in other sec
tions of our s ta tutes . That these different 
sections of our election laws should be con
sidered and construed par i mater ia is ele
mentary. T h a t full force and effect should 
be given to every section and each and every 
pa rag raph thereof, if i t can be done, is like
wise elementary, and I think an examina
tion will disclose no conflict in them in re
gard to the question under consideration. 

Another weakness which I think the opin
ion discloses is its erroneous assumption of 
wha t was the duty of the trial cour t ; this 
will he found in its last paragraph, wherein 
it is s tated: " I t is thus seen tha t the county 
court arrived a t the very r ight of the matter . 
Tha t is the object of inquiry." I cannot con
cede tha t this is a lways a question for the 
courts to determine. Tha t all laws do n o t ! 
a lways arr ive at the very right of the mat
ter is felly demonstrated in this s tate by Ihe 
unsettled condition shown by the continu- , 
ous changes in them, the repeal of old ones, 
and the enactment of new ones. Whether a 
la\V is r iaht or wrong depends upon the 
mind of the person who is considering the 
question; but. if it is the law, Ihen it is the 
duty of all good citizens to abide by it and 
accept the old adage of, "What is wri t ten is 
wr i t ten ." and it is not for any citizen, or 
even the courts, to say, in disposing of any-

*For other oafaes see same topic and sectioa NUMBER ir 

thing, tha t it is the very r ight of the matter , 
if it is in conflict with the provisions of the 
law, or in such case to say tha t this is the 
sole object of inquiry. The case under con
sideration is a law case. I t involves the con
struction of s tatutes. There being no dis
pute as to the facts, the sole question for this 
court to determine is w h a t is the law of the 
case, and when the language is so clear and 
explicit as to leave no room for construction, 
when it interprets itself, i t should be so 
announced regardless of the opinion of any 
one as to wha t is the very right of the mat
ter, if t ha t opinion is in conflict with the law 
as it exists. In my opinion, this was not 
done by the tr ial court pertaining to ballot 
No. 72. This alone would necessitate a re
versal of the judgment, for which reasons I 
do not care, at this t ime, to give any expres
sion of my views upon the other assignments 
of e r ror urged. 

GERVAIS v. JOYCE et al. (Civ. 950.) 
(Court of Appeal, Second District, California. 

Jan. 20, 1911.) 
A P P E A L AND ERROR (§ 627*)—RECORD—TRAN-

SCIUPT—TIME FOB F I L I N G — DISMISSAL OS 
A P P E A L FOR F A I L U R E TO F I L E . 

Where a transcript is not filed within the 
time proscribed by court rule 2, and is not on 
file at the time of notice to dismiss the appeal, 
and it appears that it was not filed on account 
of appellant's negligence and inadvertence, the 
appeal may be dismissed under court rule 5. 

TEd. Note.—For other cases, see Appeal and 
Error, Cent. Dig. § 2744; Dec. Dig. § 627.*i 

Action by Mrs. Alberta Gervais, executrix 
of the last will and testament of Lillian 
May Book, deceased, against T. F . Joyce and 
others. Judgment for plaintiff, and defend
ants appeal. Appeal dismissed. 

Bernard Potter, for appellants. W. C. 
Batcheller, for respondent. 

SHAW, J. Motion to dismiss appeal from 
the judgment and order denying a motion 
for a new trial . One of the grounds of the 
motion is tha t appellants failed to file the 
t ranscr ipt within the t ime prescribed for so 
doing by rule 2 of this court. Rule 5 pro
vides tha t a failure to file the t ranscr ipt 
within the time so prescribed shall be ground 
for dismissing the appeal, unless the tran
script shall be on tile when notice of motion 
to dismiss is given, in which case such fact 
shall be sufficient answer to the motion. 

The transcript was not filed within 40 days 
after the perfu-ting of the appeal, nor was 
it on tile at the time when notice o£ the mo
tion was given. It appears from an affidavit 
made by the attorney for appellants that 
the t ranscript was left with the at torney for 
respondent for examination before certifying 
to its correctness; t ha t it was re turned to his 
office within ample t ime for filing the same, 
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