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judgment and decree, and therefore neither 
a bill of exceptions nor statement of facts was 
necessary. The transcript contains the peti
tion in the condemnation proceedings, the 
verdict and judgment therein, the petition to 
vacate or modify the judgment, the answer 
thereto, the order denying the petition, and 
the notice of appeal, and appeal bond, all 
of which, we think, must be taken to be 
properly iu the record. It follows, therefore, 
that the motion to dismiss the appeal must 
be denied. 

That the judgment and decree of appro
priation complained of is Irregular and er
roneous is patent upon its face. It should 
certainly have conformed to and followed 
the verdict of the jury, as well as the statute, 
in relation to the interest acquired by the pe
titioner in the premises appropriated in such 
proceeding; and we see no reason why the 
petition of the appellant was denied, unless 
the learned judge of the trial court conceived 
that he had not the power, under the cir
cumstances, to grant it. No injury could 
have been done to the respondents, in this 
instance, by correcting the judgment record, 
and we think the court had the power, and 
it was therefore its duty, to do so. While 
we entirely agree with the suggestion of the 
respondents that ordinarily the allowance of 
amendments should not be used by the courts 
as a means of reviewing their decrees on the 
merits, or correcting their own judicial mis
takes, or substituting decrees which were not 
rendered or intended to be rendered, we are 
nevertheless of the opinion that where, in 
oases like this, a judgment is irregular and 
erroneous on its face, and no other objection 
is made, it should be corrected on motion or 
petition, in accordance with the statute, 
thereby avoiding the trouble and delay inci
dent to an appeal. From what is disclosed 
by the record in this case It is more than 
probable that the appellant might have 
avoided the necessity of this proceeding if it 
had ac,ted more promptly, and, if we could 
find any authority in the statute for so doing, 
we would gladly award costs to the respond
ents. The court delayed the entry of judg
ment for several days, in order to enable the 
appellant itself to prepare the proper entry, 
but it '"sinned away its day of grace," and the 
present judgment was thereupon entered; but 
as the statute applicable to this proceeding 
does not seem to fix the time within which 
applications to modify or vacate judgments 
shall be made, we are not now prepared to 
say that the appellant did not have a right to 
file its petition when it did. 

The order denying the petition is reversed, 
and the proceeding remanded to the court 
below, with directions to so modify the judg
ment and decree complained of as to make 
it qonform to the verdict of the jury and the 
statute pertaining thereto. 

HOYT and STILES, JJ.f concur. 
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(Supreme Court of Colorado. Oct. 16, 1893.) 
AUTHORITY OF ATTORNEY TO COMPROMISE — RBS 

JUDICATA—NONSUIT—RETRAXIT—REPLICATION. 

1. An attorney, by virtue of his retainer, 
may do everything fairly pertaining to tho pros
ecution of his client's cause; but an agreement 
to surrender or compromise any substantial 
right of his client is beyond the scope of his 
employment, and is not binding, without ex
press authority. 

2. A judgment of nonsuit, or mere dis
missal, is no bar to another action for the 
same cause; but a judgment upon the merits 
is final, and conclusive upon the parties, unless 
suspended or set aside by some proper proceed
ing. 

3. It is improper to enter a retraxit, or a 
judgment in the nature of a retraxit, and hav
ing the effect of a judgment upon the merits, 
without the personal consent of the plaintiff in 
the action. 

4. Where a judgment is pleaded in bar of 
an action, a reply setting forth facts showing 
that the judgment wa<s fraudulently obtained is 
a sufficient replication to the plea, under the 
practice of this state. 

5. Chapter 10 of the Code does not enlarge 
the power of attorneys. It does not authorize 
an attorney to dismiss his client's action, with
out his knowledge or consent, so as to forever 
bar a recovery for the same cause. 

(Syllabus by the Court.) 

Appeal from district court, Arapahoe coun
ty. 

Action by Hans P. Loft, administrator de 
bonis non of the estate of Alexander Han
sen, deceased, against Erastus F. Hallack to 
recover money alleged to have been wrong
fully withheld from decedent by reason of 
fraud and mistake in settlement of accounts. 
Plaintiff had judgment, and defendant ap
peals. Affirmed. 

The other facts fully appear in the fol
lowing statement by ELLIOTT, J.: 

Hans P. Loft, as administrator of Alexan
der Hansen, was plaintiff below, and Eras
tus F. Hallack was defendant. The plead
ings upon which the cause was tried, so 
far as the same are necessary to an under
standing of the opinion, are, in substance, as 
follows: 

Complaint: Plaintiff pleads that Hansen 
died November 29, 1888; that on December 
8, 1888, Loft was duly appointed and quali
fied as administrator de bonis non of Han
sen's estate, and has ever since continued 
to act in such capacity. That on January 
16, 1888, Hansen and defendant, Hallack, 
had an accounting of certain extended deal
ings and long accounts theretofore standing 
between them, whereby, as was then sup
posed by said Hansen, all said dealings and 
accounts were finally settled, the defend
ant therein giving to the said Hansen a re
ceipt in full of all demands he had against 
him; but plaintiff alleges that, in the final 
account rendered by the defendant then and 
there to the said Hansen, several mistakes 
occurred against the said Hansen, whereby 
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the said Hansen suffered damage in the sum 
of $2,182.04. That the said defendant, in his 
account to the said Hansen, on July 16, 1887, 
charged him as follows: "Pay roll for June, 
$2,044.35; Pd. Dreyfuss, $75.00; A. Brown, 
pay roll, $51.79,"—and that in the defend
ant's account, rendered to the said Hansen 
on September 19, 1887, he charged the said 
Hansen with the same items, and that on 
January 10, 1887, Hansen obtained $10.90 
from defendant to pay expenses of a witness 
for the defendant in a certain suit then 
pending in the United States court at Den
ver, and which the said Hansen then and 
there paid out for the use of defendant, and 
that defendant afterwards charged said sum 
against him in the accounts between them 
wherein said accounting was had. That Han
sen did not, at the date of said account
ing, know of said mistakes, etc., and that 
on June 1, 1888, said Hansen demanded the 
payment of said sum of money, but defend
ant refused and still refuses to pay the same, 
or any part thereof. "Wherefore, plaintiff 
demands judgment," etc. 

Answer: "That on and prior to the 18th 
day of September, A. D. 1889, there was 
pending in this court a certain cause wherein 
the plaintiff herein was plaintiff, and the 
defendant herein was defendant, which cause 
is numbered 9,929 of the records of this 
court, and wherein this plaintiff set up the 
identical cause of action that is set up in 
this cause, and in almost the identical words 
of the complaint filed herein, as by the 
records of said suit now remaining in the 
said district court more fully appears. And 
this defendant says that the parties in this 
and the said former suit are the same, and 
are not other or different persons, and that 
the said former suit was, until the said 
18th day of September, A. D. 1889, pending 
in this court, and that on the date last afore
said the same was fully settled by and be
tween the plaintiff herein and the defend
ant herein, and dismissed at plaintiff's costs, 
.ind said dismissal entered of record, as per 
stipulation of the parties then and there 
made and entered into, and that there was 
no reservation in said stipulation of dismiss
al on behalf of the plaintiff in any manner; 
and this defendant says that all the mat
ters and things involved in the said for
mer action and in this action have been 
fully settled by and between the parties 
herein, and judgment rendered thereon, in 
said cause 9.929. * * * Wherefore, defend
ant demands judgment," etc. 

Replication: The replication, among other 
things, contained the following, in substance; 
Plaintiff admits the pendency of cause No. 
9.929, and that the parties and cause of ac
tion therein were the same as in this action, 
but denies that on September 18, 1889, or at 
any other time, the said action numbered 9,-
929, referred to in said answer, was fully 
or at all settled by or between the plaintiff 
and defendant herein, or that the same was, 

by the plaintiff, or by any one authorized by 
him, on said day or at any other time, set
tled in full or at all, or dismissed at plain
tiff's costs, or that said pretended dismissal 
was entered of record as per the stipulation 
of the plaintiff, or of any one authorized or 
empowered by him, or with any authority 
so to do. That said pretended settlement 
and stipulation were made, if at all, without 
the knowledge or consent of the plaintiff, 
and without any authority from him, or from 
the probate court of Arapahoe county, or 
from any other source, and were and are 
wholly unauthorized, illegal, and void, as to 
this plaintiff. * * * That said pretended 
settlement and stipulation purport to have been 
and were made and entered into, if at all, by 
Samuel B. Browne, or the law firm of Browne 
& Putnam, of which the said Browne is a 
member, which said firm were at the time the 
attorneys of record of the plaintiff in said 
action numbered 9,929 in said court; but 
that the said Browne was not at the time, 
nor was the said firm of Browne & Putnam 
on September 18, 1889, nor at any other time, 
authorized, instructed, or empowered by the 
plaintiff, or by the probate court of Arapa
hoe county, nor bad they, or either of them, 
any authority or right, to make the said pre
tended or any settlement of said action, or 
to enter into the said pretended or any stipu
lation with said defendant, or in pursuance 
thereof, or otherwise, to enter or cause to be 
entered therein an order of dismissal in said 
action, but that the action of said Browne & 
Putnam, and of each and every of them, was 
without the knowledge or consent of the 
plaintiff, and unauthorized by him, or the 
said probate court of Arapahoe county, and 
beyond the scope of their, and each of their, 
authority, as the attorneys of the plaintiff, 
and that the plaintiff was not, at the time of 
the alleged settlement, informed by the said 
Browne & Putnam, or either of them, of the 
same, nor has he ever been informed by 

them, or either of them, of the terms there
of * * * 

The trial: At the opening of the trial, de
fendant, by his counsel, formally announced 
that he had determined to rely entirely upon 
his plea of former judgment as a bar to tin-
action, and that lie admitted the eiror of $2.-
182.04, as stated in the complaint. Tims, 
plaintiff's original cause of action was fully 
admitted, and the burden of proof was upon 
defendant to sustain his plea of former judg
ment, or res judicata. The complaint, an
swer, stipulation, and judgment in the for
mer case (Xo. 9,029) were offered in evidence 
in behalf of defendant in support of his plea 
of res judicata. The complaint corresponds 
to defendant's plea. The answer was a gen
eral denial. The stipulation, after the title 
of the action, was as follows: "The above 
entitled action is settled, and hereby is dis
missed at the unpaid costs of the plaintiff, 
and said dismissal may be entered of record. 
Browne & Putnam, Plaintiff's Attorneys. 
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Rogers, Cuthbert & Ellis, Attorneys for De
fendant. Sept 18, 1889." The stipulation 
bore the usual Indorsements and file mark 
by the clerk, dated September 18, 1889. The 
record of the judgment, following the title 
of the cause, was as follows: "At this day, 
pursuant to a stipulation filed herein, It Is 
ordered by the court that this cause be, and 
the same hereby is, dismissed, at the costs 
of the said plaintiff, to be taxed." In behalf 
of plaintiff, this evidence was objected to on 
the ground that the authority of the attor
neys, Browne & Putnam, to make the settle
ment, had not been shown, and that the evi
dence offered was not proper until such au
thority should be shown, but the court over
ruled the objection. The stipulation, plead
ings, and judgment were then received in evi
dence without proof of the authority of the 
attorneys of plaintiff, Loft, to make the stip
ulation in his beli alf. This ruling was duly ex
cepted to, and is made the ground of a cross 
assignment of errors. Upon the evidence thus 
produced, defendant rested his entire de
fense. Plaintiff, Hans Peter Loft, was then 
sworn as a witness in his own behalf. He 
testified that he was administrator of Alex
ander Hansen on September 18, 1889. Was 
plaintiff in the former suit (No. 9,929) against 
defendant Hallack. That the former suit 
was for the same cause of action as this suit 
That Browne & Putnam were his attorneys 
in that suit but that he never authorized said 
attorneys, or either of them, or anybody else, 
to settle the former suit and that in fact he 
was never informed that there had been any 
settlement That he had asked Mr. Browne, 
several times, what became of the Hallack 
case,—asked him several times if anything 
came out of that case,—and that Mr. Browne 
said: "No, the thing has been dropped. There 
is nothing in it." That neither Mr. Browne 
nor Putnam, nor either of them, ever notified 
him or told him previous to September 18, 
1889, or at any other time, that the settle
ment of that cause was made, or would be 
made, by them. Counsel for defendant ob
jected to this testimony for the reason that 
is was immaterial, irrelevant, improper, and 
was an attempt to make a collateral attack 
upon the force and effect of the judgment 
of the court, as read in evidence, but the 
court overruled the objection; and to this 
ruling defendant, by his counsel, excepted. 
This ruling is assigned for error by appellant. 
The court rendered a finding and judgment 
in favor of plaintiff. Defendant brings this 
appeal. 

Rogers, Cuthbert & Ellis, for appellant. 
Lipscomb & Hodges, for appellee. 

ELLIOTT, J., (after stating the facts.) 1. 
An attorney retained to prosecute a cause 
has no implied authority to compromise i t His 
duty is to maintain, not to sacrifice, his 
client's cause. By virtue of his retainer, 
he may do everything fairly pertaining to 
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the prosecution; but an agreement to sur
render or compromise any substantial right 
of his client is beyond the scope of his em
ployment, and Is not binding, without ex
press authority. Mechem, Ag. § 813; Weeks 
Attys. at Law, § 219; 2 Freem. Judgm. (4th. 
Ed.) i 463; Dickerson v. Hodges, 43 N. J. 
Eq. 45, 10 Atl. Rep. I l l ; Isaacs v. Zug-
smith, 103 Pa. S t 77; Davidson v. Rozier, 
23 Mo. 387; Vail v. Conant 15 V t 314; Wad-
hams v. Gay, 73 IU. 415. 

2. At common law, Judgments In civil ac
tions are known by various names Indicating 
their nature and effect, such as "respondeat 
ouster," "quod recuperet" "nil capiat," "non
suit" "retraxit" and the like. By statute 
in this state, judgments are distinguished as-
interlocutory and final; and final judgments 
are again distinguished as judgments of non
suit or dismissal, and judgments upon the 
merits. Code, c. 10. A judgment of nonsuit 
or mere dismissal, is no bar to another action 
for the same cause; but a Judgment upon the 
merits is final, and conclusive upon the par
ties, unless suspended or set aside by some 
proper proceeding. 

3. "A retraxit," says Blackstone, "differs 
from a nonsuit In that the one Is negative, 
and the other positive. The nonsuit is a 
mere default and neglect of the plaintiff, 
and therefore he is allowed to begin his 
suit again, upon payment of costs. But a 
retraxit is an open and voluntary renuncia
tion of his suit in court and by this he for
ever loses his action." 3 Bl. Comm. p. 296. 
It is improper to enter a retraxit, or a judg
ment in the nature of a retraxit, and having 
the effect of a judgment upon the merits, 
without the personal consent of the plain
tiff in the action. Such is the rule of the 
English common law; and, in the absence 
of statute, such Is the rule in this country. 
7 Bac. Abr. t i t "Nonsuit," p. 215; Arner. 
& Eng. Enc. Law, tit. "Attorney & Client," 
7; 1 Freem. Judgm. (4th Ed.) § 3; Bridge 
V. Sumner, 1 Bick. 371; Lambert v. Sand-
ford, 2 Blackf. 137; Thomason v. Odum, 
31 Ala. 108; Lowry v. McMillan, 8 Pa, S t 
163; Barrett v. Railroad Co., 43 N. Y. 636. 
On the trial, defendant admitted plaintiff's 
original cause of action to be correct, as 
stated in his complaint, and rested his de
fense entirely upon his plea of former judg
ment, or res judicata. Thus the burden of 
proof was upon defendant to sustain such 
plea, or plaintiff was entitled to recover. It 
is contended by counsel for appellant that 
the judgment in the former action was, in 
effect a judgment of retraxit or a judg
ment upon the merits between Loft and 
Hallack, and therefore a complete bar to 
the present action. 

It is essential to a retraxit that the plain
tiff, In person, consent to the dismissal of 
his action. The record of the judgment in 
this case does not show the consent of either 
party, In person, nor does it show the ap-
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pearanee of either party, in person, at the 
time the judgment of dismissal was ren
dered, nor does it show that the court ad
judged that any settlement or dismissal of 
the cause had been agreed upon between 
the parties. It Is true the record refers to 
"a stipulation filed herein." But whose stip
ulation? The record is silent. What were 
the terms of the stipulation? The record 
is again silent, except as it may be inferred 
that the terms were that the cause was set
tled, and was to be dismissed at the costs 
of plaintiff. From the files of the cause, 
a stipulation was produced, reciting that the 
action "is settled, and hereby is dismissed 
at the unpaid costs of the plaintiff, and said 
dismissal may be entered of record." But 
it is well settled that such a document among 
the files is no part of the record of a cause, 
and can only be made such by bill of excep
tions, or other appropriate action by the 
court incorporating the same into the rec
ord. See Fryer v. Breeze, 16 Colo. 325, 20 
Pac. Rep. 817, and cases there cited. More
over, the stipulation upon which it is as
sumed the court rendered judgment did not 
purport to be the stipulation of the par
ties, but of the attorneys, and there was 
nothing in the record or in the stipulation to 
indicate that plaintiff ever authorized his 
attorneys to enter into any stipulation what
ever for the settlement or dismissal of his 
cause. 

The defendant introduced no evidence, ex
cept the record and the stipulation, to sup
port his plea of res judicata. These did 
not correspond to the averments of the plea. 
They did not show that the former action 
was fully settled, or settled at all, by and 
between the plaintiff herein and the defend
ant herein, nor did they show that the for
mer action was dismissed as per stipulation 
of the parties then and there made and 
entered into, as was alleged in the plea. The 
very gist of the defense relied on was, there
fore, not supported by the evidence, and so 
judgment was properly given in favor of 
plaintiff. 

4. But even if the former judgment might, 
upon its face, be considered a judgment 
upon the merits, nevertheless the finding of 
the trial court was risht upon another ground. 
The replication was not challenged by de
murrer or otherwise. I t appears to have 
been regarded by the trial court as suf
ficient, in law and equity, as a reply to the 
plea of res judicata. It was undoubtedly 
sufficient, in substance, for that purpose. 
By its averments of fact in detail, as good 
equity pleading requires, the judgment re
lied on as a defense to this action was di
rectly and explicitly impeached as fraudu
lent Under our practice, legal and equita
ble relief may be had in the same action. 
Code, §§ 59, 70. If the matter contained in 
the replication had been set forth in the 
complaint, it would, without question, have 
beea a proper mode of seeking equitable re

lief in connection with the claim sued on. 
That the facts impeaching the former judg
ment were first set forth in the replication 
was a matter of form, rather than sub
stance. Defendant was fully advised of the 
matters relied on to overcome his plea. He 
was also entitled to controvert such mat
ters by evidence at the trial, and so was not 
deprived of any substantial right. Code, § 
71. Having gone to trial upon an issue thus 
formed, the objection to the evidence pro
duced in support of the replication on the 
ground that it was a collateral attack upon 
the judgment which he had pleaded as a 
defense was not well taken, nor is it to be 
assumed from anything in this opinion that 
such objection would have availed anything 
before the trial. The right to attack a judg
ment for jurisdictional infirmity or for fraud 
is not confined to the complaint. I t extends 
as well to the answer and replication. 
Thompson v. Whitman, 18 Wall. 437; Marr 
v. Wetzel, 3 Colo. 2; Wilson v. Hawthorne, 
14 Colo. 533, 24 Pac. Rep. 548; Seeley v. Tay
lor, 17 Colo. 73, 28 Pac. Rep. 401, 723; Har-
shey v. Blackmarr, 20 Iowa, 181 et seq; 2 
Freem. Judgni. (4th Ed.) §§ 486, 576. In sup
port of his replication, plaintiff testified 
positively that he never settled the cause, 
nor agreed to dismiss it, and never gave his 
attorneys, or either of them, authority so to 
do; that he never had any notice whatever 
of the dismissal; that he had asked one of 
his attorneys, several times, what had be
come of the case, and that, in reply, he was 
informed that nothing came out of it, that it 
was dropped, and that there was nothing 
in it. This testimony was not contradicted 
in any manner. It was responsive to, and 
fully supported, the averments of the repli
cation. Thus the judgment upon which de-
fondant relied was successfully impeached 
and overthrown. 

5. In behalf of appellant, it is further con
tended that the judgment of dismissal in 
the former suit must be held to have been a 
judgment upon the merits, by force and ef
fect of certain provisions of the Code. By 
virtue of these provisions, it is urged that 
an attorney of a party may, without the 
consent or knowledge of his client, settle, 
compromise, and dismiss his action, so as 
to forever bar his right to recover for the 
same cause. Chapter 10 of the Code is cited 
in support of this view. It reads as follows: 
"Sec. 106. An action may be dismissed or a 
judgment of nonsuit entered in the following 
cases: First. By the plaintiff himself, at 
any time before trial, upon the payment of 
costs, if a counterclaim has not been made. 
* * * Second. By either party, upon the 
written consent of the other. Third. By the 
court, when the plaintiff fails to appear on 
the trial, and the defendant appears and 
asks for the dismissal. Fourth. By the 
court, when upon trial, and before the final 
submission of the case, the plaintiff aban
dons i t Fifth. By the court, upon motion 
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of the defendant, when, upon the trial, the 
plaintiff fails to prove sufficient case for 
the jury. * * « Sec. 167. In every case, 
other than those mentioned in the last sec
tion, the judgments snail be rendered upon 
the merits." When a settled rule of the 
common law; a rule plain, clear, and salu
tary; a rule of general recognition and im
memorial usage,—is sought to be changed by 
statutory enactment, it is to be expected that 
the statute will express the change in clear 
and unambiguous language, leaving little or 
nothing to construction or inference. The 
theory that chapter 10 of the Code author
izes an attorney to dismiss his client's ac
tion, without his knowledge or consent, so 
as to forever bar a recovery for the same 
cause, seems exceedingly far-fetched. Were 
it not that the opinion in Merritt v. Camp
bell, 47 Cal. 542, lends support to such the
ory, we should not deem the point worthy of 
discussion. The other cases cited are ex
plainable upon other grounds. Phillpotts v. 
Blasdel, 10 Nev. 19; U. S. v. Parker, 120 
U. S. 89, 7 Sup. Ct, Rep. 454. Reading chap
ter 10 carefully, does it anywhere affirma
tively appear that an attorney is authorized 
to settle and dismiss his client's cause of 
action by the entry of a judgment upon the 
merits without his client's knowledge or con
sent? Certainly not. There is no mention 
of what an attorney may or may not do, in 
the entire chapter; nor is the word "attor
ney," or any word or words having the same 
or similar meaning, contained in the chapter. 
What then? "Oh," it is said, "the chapter 
provides for a judgment of nonsuit or dis
missal in five certain kinds of cases; that 
is, under five different kinds of circumstan
ces. It also provides that, in every case oth
er than the five mentioned, 'judgments shall 
be rendered on the merits.' " The argument 
is that, as the judgment of dismissal in the 
former suit was not rendered under circum
stances corresponding to either of the five 
specified cases of nonsuit or dismissal, there
fore it must be considered a judgment upon 
the merits. Such reasoning leads to the ab
surd result that if a party can, by any 
means, succeed in procuring a dismissal or 
nonsuit of his adversary's action under cir
cumstances different from the requirements 
of the Code, such dismissal or nonsuit must 
be deemed and held to be a judgment upon 
the merits, and hence a bar to any future 
action for the same cause; in other words, 
that there cannot be such a thing as an ir
regular judgment of nonsuit or dismissal, 
•but that a judgment of nonsuit or dismissal 
not authorized by the Code must be con
strued to have the effect of a judgment up
on the merits. In short, that a bad judg
ment of nonsuit is a good judgment upon the 
merits. The construction contended for is 
altogether unwarranted. Chapter 10 does 
not declare that judgments other than the 
five kinds of nonsuit or dismissal mentioned 
bnall be deemed or held to be judgments 

upon the merits. The provision Is that, in 
every case other than the five kinds men
tioned, "judgments shall be rendered upon 
the merits." But is it not possible that the 
court might not always observe this require
ment of the Code? If the court should ren
der a judgment of dismissal or nonsuit in 
disregard of such requirement, the judgment 
would be a wrong to the plaintiff. Would it 
remedy or mitigate the wrong to give such 
judgment of dismissal or nonsuit the force 
and effect of a judgment upon the merits? 
On the contrary, such treatment would great
ly aggravate plaintiff's injury, by making 
it practically irreparable. What, then, is 
there to justify the construction contended 
for? The plain, unambiguous words of the 
statute do not require it. Justice and equi
ty forbid it. It is said, in logic, that two 
negatives are equivalent to an affirmative, 
but has it ever been demonstrated that two 
wrongs make a right? The purpose of chap
ter 10 was to prescribe the procedure by 
which a party having certain rights might 
pursue his remedy. Keeping such purpose 
in view, it is clear that the chapter does not 
extend or enlarge, and was not Intended to 
extend or enlarge, directly or indirectly, the 
powers and privileges of attorneys in re
spect to the management of their clients' 
causes. Since, therefore, the court in the 
former suit did not render a judgment upon 
the merits, the judgment of dismissal cannot 
be construed to have such effect solely upon 
the ground that it was a dismissal in a case 
other than the five cases mentioned in chap
ter 10. 

Our conclusions are that the judgment of 
dismissal was a final judgment, and put an 
end to plaintiff's action, but that it was not 
a judgment upon the merits, and so did not 
put an end to his cause of action. He was 
therefore at liberty to commence another ac
tion for the same cause. It appearing that 
the district court committed no error preju
dicial to the rights of defendant, its find
ings upon the issues and evidence, as pre
sented at the trial, were right, and must be 
upheld. Its judgment is accordingly af
firmed. 

(W Colo. 88) 
FISK v. RESER. 

(Supreme Court of Colorado. Oct. 16, 1893.) 
NEGOTIABLE INSTRUMENTS — ACTION BY ASSIGNEE 

— DEMUKHEK TO SEPAKATE DEFENSE — PAKOL 
EVIDENCE—STATUTE OF FKAUDS. 

1. In passing upon a demurrer to a separate 
defense purporting to be an answer to the 
whole complaint, such defense is to be consid
ered as though it were the only answer in the 
case, and with this limitation the demurrer 
brings up for review the entire pleadings. 

2. Parol proof is admissible to show the 
circumstances under which persons other than 
the payee, and apparently not otherwise con
nected with a promissory note, have indorsed 
the same. 

3. "The promise of one person, though in 
form to answer for the debt of another, if 


