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the defendants; and, under the firmly-estab
lished rule in this court, we cannot interfere 
with the findings, as they are sustained by 
legally sufficient evidence. I t is very apparent 
tha t a tr ial court, in the exercise of a wise 
discretion, might properly refuse to decree 
specific performance of this contract, had the 
defendants been before it as plaintiffs in a 
suit brought for tha t purpose. 

W e have not lost sight of the fact tha t in 
the assignment of errors, though not in argu
ment, counsel have made the point tha t the 
trial court took the case from the jury before 
defendants had rested; but, in the light of the 
record, we think there was no error in this, 
for the testimony offered, if received, could 
not have cured the defects in the defendants' 
proof, which, according to their own showing, 
could not be supplied. I t follows tha t the 
judgment of the district court should be af
firmed, and it is so ordered. Affirmed. 

CONLY T. BOYVIN. 
(Supreme Court of Colorado. Dec. 5, 1898.) 

REPLEVIN—JuwsmcTioN OF SUPREME COURT. 
Under Sess. Laws 1891. p. 118, | 1, which 

provides that "no writ of error from, or appeal 
to, the supreme court shall lie to review the 
final judgment of any inferior court, unless the 
judgment, or in replevin, the value found ex
ceeds $2500 exclusive of costs," an appeal from 
a judgment in replevin will be dismisbeu tor 
want of jurisdiction where there was no find
ing of the value of the property, though an al
legation of value in the coirlplaint, of a sum 
over $2,500, was uncontroverted. 

Appeal from district court, Arapahoe coun
ty. 

Action by Louis Boyvin against John Con-
ly. From a judgment for plaintiff, defend
an t appeals. Dismissed. 

John T. Bottom, for appel lan t 

CAMPBELL, C. J. This is an action in 
replevin, or, as denominated by the Civil 
Code, an action for the claim and delivery of 
personal property. I t was begun by Louis 
Boyvin, the appellee, against John Conly, the 
appellant, a constable, to recover certain per
sonal property levied upon by the defendant 
under wri ts of a t t a c h m e n t Plaintiff claimed 
the r ight of possession under a chattel mort
gage. There was a trial before the court 
wi thout a jury, which found the issues join
ed for, and entered a judgment upon the find
ings in favor of, plaintiff,—that he have and 
recover possession of the property descrioed 
in the complaint. There was an allegation 
in the complaint, not traversed in the answer, 
tha t the value of the property was $5,000. 
Bu t there was no finding by the court as to 
the value. By section 1 of the court of ap
peals act (Sess. Laws 1891, p . 118) it is pro
vided: "aSTo wri t of error from, or appeal to, 
the supreme court shall lie to review the final 
judgment of any inferior court, unless the 
judgment, or in replevin, the value found ex

ceeds $2500 exclusive of costs." The par t ies 
themselves, neither in their pleadings, nor by 
stipulation, can fix the value of the property 
in controversy so as to confer appellate juris
diction. When the case is tried before the 
court without a jury, the court in its findings 
mus t ascertain, and, when tried by a jury, 
the lat ter in their verdict mus t find, the val
ue. This case having been tried by the court, 
and the court not having made any finding 
a t all upon this issue, it is clear t ha t we have 
no jurisdiction of this appeal ; and it should 
accordingly be dismissed for t ha t reason, and 
it is so ordered. 

L E W I S v. BOYNTON. 

(Supreme Court of Colorado. Dec. 19, 1898.) 

ELECTION CONTEST—PLEADING — DEMURRER—AN
SWER—ERROR IN BALLOT—WAIVER. 

1. Where contestee in an election contest files 
a demurrer, it is equivalent to an answer ad
mitting the truth of the matters averred, so as 
to excuse contestor from introducing evidence 
in support of his allegations. 

2. Where, in contest of election case, con
testee files a demurrer, thereby admitting facts 
alleged, action of the court in refusing to en
ter default and hear testimony constitutes no 
error of which contestant can complain. 

3. Mills' Ann. St. § 1071, allows a contest of 
the election of a person to a county oiflee, in
ter alia, for any cause showing that another is 
the legally elected person. Held, where a can
didate fails to have an error in a ballot cor
rected as permitted by law so as to substitute 
his own name for that of an opposing candidate, 
he cannot base a contest on the ground that he 
was entitled to the votes cast at the election 
for his opponent. 

Appeal from El Paso county court. 
Election contest by Albert G. Lewis agains t 

W. S. Boynton. A demurrer to the s tatement 
of contest was sustained, and the action dis
missed, and the contestor appeals. Affirmed. 

I . N. Stevens, T. J. Black, John M. John
son, and F. W. Lienau, for appellant. J . W. 
Ady and Harvey Riddell, for appellee. 

GODDARD, J. At the election held on No
vember 2, 1S97, Albert G. Lewis, the contest
or, was the nominee of the Democratic, Fu
sion, and National Silver parties for the office 
of sheriff of El Paso county, and his name 
appeared upon the official ballot as the can
didate of each of these parties. W. S. Boyn
ton, the contestee, was the regular nominee 
of the Republican part}', and his name was 
printed upon the official ballot as such, and 
he was also designated thereon as the can
didate of the Silver Republican party. Upon 
a canvass of the vote it was found by the 
board of canvassers tha t Lewis had recoived 
G.485 and Boynton 7,300 of the votes cast. 
Boynton was declared elected, received his 
certificate of election, qualified, and is now 
acting as sheriff of said county. Within the 
t ime required by law Lewis inst i tuted this 
proceeding in the county court of El Paso 
county to contest the right of Boynton to the 
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office, upon the ground that Boynton was 
wrongfully designated as the candidate of 
the Silver Republican party upon the official 
ballot; and that by means thereof he had re
ceived, and there had been counted and can
vassed for him, 1,500 votes to which he was 
not entitled, and which should have been 
counted and canvassed for contestor. The 
facts relied on as supporting this ground of 
contest may be briefly stated as follows: On 
September 21, 1897, the Silver Republican 
party of El Paso county met in regular con
vention, and nominated candidates for the 
various county offices to be filled at the then 
ensuing election, and filed a certificate of 
such nominations within the time required 
by law with the county clerk. Among the 
candidates so nominated, and whose nomina
tion was so certified, was that of C. C. Smith, 
as candidate for the office of sheriff. The 
convention appointed a committee to accept 
resignations and fill vacancies. Smith resign
ed the nomination for sheriff, and on Octo
ber 22, 1897, the committee accepted his 
resignation, and nominated Lewis, the con
testor, in his stead, and, through its chair
man and secretary, duly certified said nom
ination, and on October 23d, in the forenoon, 
tendered such certificate to John W. Bates, 
county clerk, for filing, which he refused. On 
the same day, and after closing his office, the 
county clerk received and filed a certificate 
containing Boynton's name as the nominee of 
the Silver Republican party, to fill the va
cancy caused by Smith's resignation. It is al
leged that this was done in pursuance of an 
unlawful conspiracy between the clerk and 
Boynton, for the purpose of fraudulently 
placing the name of Boynton upon the ballot 
under the name and emblem of the Silver Re
publican party, and that, in pursuance of 
such conspiracy, he did cause the name of 
Boynton to be printed on the official ballot, 
as the candidate of that party; that at least 
1,500 of the Silver Republicans who voted in 
El Paso county voted a straight ticket by 
placing on their ballots a cross opposite the 
name and emblem of the party, and that by 
means of the conspiracy and fraud aforesaid, 
and the refusal of said Bates to have con-
testor's name printed on the ballot as a 
candidate of the Silver Republican party, and 
the wrongful and fraudulent printing there
on of the name of Boynton as such candidate, 
they were misled and deceived, and cast their 
votes for Boynton, when intending to vote 
for contestor; that contestor was entitled to 
have these votes canvassed and declared for 
him; that said Boynton was not entitled to 
have canvassed and declared for him more 
than 5,800 votes; prays that there may be a 
recount of the votes; and that the certificate 
of election issued to Boynton be declared null 
and void, and that he (the contestor) be de
clared elected to said office. Notice of contest 
was duly served upon contestee on Novem
ber 19, 1897. On November 27th he filed a 
demurrer, upon the ground that the state

ment of contest did not state facts sufficient 
to entitle the contestor to the relief demand
ed, or to any relief. On December 17th con
testor filed his motion, asking that a default 
be entered, and that the court fix a time for 
him to produce proof of the matters con
tained in his statement, for the reason that 
contestee had failed to file any answer to the 
statement of contest within the time provid
ed by law. On December 21, 1897, said mo
tion was heard and overruled. Thereupon 
contestor asked leave to file a motion for 
judgment on the pleadings, which was denied. 
A hearing was then had upon the demurrer, 
which was sustained. Contestor renewed his 
motion for judgment on the pleadings* which 
was denied, and thereupon the court enter
ed judgment dismissing the action. To re
verse this judgment, contestor brings the case 
here on appeal. 

Counsel for appellant contend that the 
court below committed reversible error in 
overruling the motion to note a default and 
set the cause for hearing. This claim is 
based upon the theory that a demurrer is 
not a proper pleading in a contested election 
case; and that, in the absence of an answer 
either admitting, or specifically denying, the 
allegations contained in the statement of con
test, no issue is presented, and the con
testee should be treated as in default. We 
agree with counsel that the system of pro
cedure provided by the act is exclusive, and 
that, if a contestee desires to controvert the 
truth of the matters averred in the statement 
of contest, he must do so by filing an answer 
in the time prescribed, and that he cannot 
avail himself of a demurrer for the purpose 
for which it is ordinarily used. But, if he 
elects to interpose a demurrer, it must be 
regarded as the equivalent of an answer ad
mitting the truth of the matters averred. 
We think the demurrer filed in this case 
may be so treated. It therefore became un
necessary for the contestor to introduce evi
dence in support of the allegations in his 
statement of contest, and the action of the 
court in refusing to enter default and hear 
testimony constitutes no error of which he 
can complain. 

Adopting this view as to the force and ef
fect of the demurrer, the only question to be 
determined is whether the matters alleged 
entitle contestor to the relief he asks. In 
other words, do the matters set out in the 
statement constitute a ground of contest, un
der our statute? The grounds upon which 
the election of any person, declared duly 
elected to any county office, may be con
tested, are stated in section 1671, Mills' Ann. 
St., as follows: "First. When the contestee 
is not eligible to the office to which he has 
been elected. Second. When illegal votes 
have been received, or legal votes rejected, 
at the polls sufficient to change the result 
Third. For any error, or mistake, in any of 
the boards of judges, or canvassers, in count
ing or declaring the result of the election, If 
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the error, or mistake, would affect the re
sult. Fourth. For malconduct, fraud, or cor
ruption on the part of the board of registry, 
or judges of election, in any precinct, or 
ward, or any of the boards of canvassers, or 
on the part of any member of such boards. 
Fifth. For any other cause (though not 
above enumerated), which shows that anoth
er was the legally elected person." It will 
not be claimed that any of the causes enu
merated in the first four subdivisions exist, 
and, in order to make the fifth ground avail
able, it must appear that contestor was le
gally elected; in other words, had received 
the highest number of legal votes cast for 
any person for this office. Although Boyn-
ton's name was wrongfully upon the Silver 
Republican ticket, and it be granted that for 
this reason he was not entitled to have the 
votes counted for him which were cast for 
that ticket, still, as a matter of fact, they 
were cast for him by legal voters, and 
against contestor, and constitute a majority 
of the legal votes cast for that office. In 
these circumstances, it cannot be said that 
contestor received the highest number of le
gal votes cast, which is essential to consti
tute him "the legally elected person." As 
was said in Saunders v. Haynes, 13 Cal. 145: 
"An election-is the deliberate choice of a ma
jority or plurality of the electoral body. 
This is evidenced by the votes of the electors. 
But if a majority of those voting, by mistake 
of law or fact, happen to cast their votes 
upon an ineligible candidate, it by no means 
follows that the next to him on the poll 
should receive the office. If this be so, a 
candidate might be elected who received only 
a small portion of the votes, and who never 
could have been elected at all but for this 
mistake. The votes are not less legal votes 
because given to a person in whose behalf 
they cannot be counted, and the person who 
Is the next to him on the list of candidates 
does not receive a plurality of votes because 
his competitor was ineligible. The votes 
cast for the latter, it is true, cannot be count
ed for him; but that is no reason why they 
should, in effect, be counted for the former, 
who, possibly, could never have received 
them." Cooley, Const. Lim. (5th Ed.) p. 780, 
lays down the rule as follows: "If the per
son receiving the highest number of votes 
was ineligible, the votes cast for him would 
still be effectual so far as to prevent the op
posing candidate being chosen, and the elec
tion must be considered as having failed." 
To this effect are many of the adjudged 
cases, among them: Gill v. City of Paw-
tucket, 18 R. I. 281, 27 Atl. 506; State v. 
Giles, 2 Pin. 166; Barnum v. Gilman, 27 
Minn. 466, 8 N. W. 375; Com. v. Cluley, 56 
Pa. St. 270; Furman v. Clute, 50 N. Y. 451; 
State v. Boyd, 31 Neb. 882, 48 N. W. 739, and 
51 N. W. 602; Sublett v. Bedwell, 47 Miss. 
266. 

It is obvious, therefore, that the facts al
leged do not bring this case within any of 

the enumerated causes which constitute 
grounds of contest, under our statute, but 
bring It clearly within the doctrine laid down 
in Allen v. Glynn, 17 Colo. 338, 29 Pac. 670. 
The fact that the county clerk, in filing the 
certificate of nomination of contestee, was 
actuated by fraudulent motives, does not 
take the case out of this rule, nor excuse 
contestor from making his objection thereto 
in seasonable time, and taking the necessary 
steps to prevent contestee's name from ap
pearing on the ballot, under the name and 
emblem to which he was not entitled. Hav
ing neglected to avail himself of the oppor
tunity afforded by the election law to have 
the matters complained of corrected before 
the election, contestor cannot be heard to 
urge them now, when to uphold them would 
result in the overthrow of the expressed will 
of a majority of the legal voters of the 
county. Bowers v. Smith, 111 Mo. 45, 20 S. 
W. 101; Baker v. Scott (Idaho) 43 Pac. 76; 
Dickinson v. Freed, 25 Colo. —, 55 Pac. 812. 
We think, therefore, that the court below 
correctly dismissed the action. Its judgment 
is affirmed. Affirmed. 

(12 Colo. App. 845) 

ASHENFELTER v. WILLIAMS et al. 
(Court of Appeals of Colorado. Dec. 12, 1898.) 
PARTNERSHIP—INSTRUCTIONS—MISLEADING JURY— 

QUESTIONS OP LAW. 
1. In an action against defendants, as co

partners, where the alleged co-partnership was 
established by a written agreement between 
them, and the only issue remaining was as to 
whether their contract had been abrogated by 
a subsequent parol agreement, it was error to 
give an instruction as to what constituted a 
co-partnership with reference to a participa
tion in the profits, as it tended to mislead the 
jury. 

2. Where defendants were sued as co-part
ners, and such relation was shown by a written 
agreement between them, it was error to leave 
it to the jury to determine whether a certain 
subsequent modification of their contract af
fected the relations or responsibilities of the par
ties, as such question was one of law. 

Error to district court, Ouray county. 
Action by John Ashenfelter against Ralph 

Williams and others. There was a judgment 
in favor of defendants Williams and Walsh, 
and plaintiff brings error. Reversed. 

T. W. Emerson and Thomas Y. Bradshaw, 
for plaintiff in error. Lyman I. Henry and 
Carl J. Sigfrid, for defendants in error. 

BISSELL, 3. For the second time this con
troversy is before the court So far as we 
can discover, it comes again on the same is
sue and on the same questions, and there can 
be but one result. We regard it as wholly in
expedient and unnecessary to review the en
tire case, or to restate the record except in 
those particulars wherein, if at all, there Is 
any difference between what was exhibited at 
the last trial and on the first. The opinion in 
the first case, which is found in 7 Colo. App. 
332, 43 Pac. 664, was rendered by the present 


