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PEOPLE ex rel. McGAFFEY et a!, T. DIS
TRICT COURT OF ARAPAHOE 

COUNTY et al. 

(Supreme Court of Colorado. Oct. 14, 1896.) 
CONSTITUTIONAL LAW — STATUTE PASSED AT SPE

CIAL SESSION — GOVERNOR'S PROCLAMATION — 
ELECTIONS — CERTIFICATION OP NOMINATIONS — 
JURISDICTION OF DISTRICT COURT. 

1. Under Const, art. 4, § 9, providing that the 
governor may convene the legislature in special 
session bv proclamation stating the purpose there
of, but that such session shall transact no busi
ness other than that specifically designated there
in, a proclamation calling a special session, and 
naming as one of the objects "to enact that the 
law relating to elections, etc., be amended so as 
to provide," mentioning in detail the amendments 
desired, submitted the whole subject-matter to 
the legislature, rendering valid an amendment re
lating to the jurisdiction of the district court to 
determine controversies arising between officials 
charged with the duties under the election laws 
and any candidate or the officers or representa
tives of any political party, even though such 
amendment was not specifically named in the 
proclamation. 

2. Two factions of the People's party of Colo
rado held separate conventions, one at Denver 
and ODe at Pueblo, each claiming to be the gen
uine convention of the party. Both conventions 
adopted the same emblem, and nominated tickets. 
The secretary of state decided that the ticket 
nominated at Denver was the regular People's 
party ticket, and entitled to use the emblem 
named, to the exclusion of the other. Thereupon 
the representatives of the Pueblo convention made 
application to the district court for an order di
recting the secretary of state to certify the ticket 
nominated at Pueblo as the regular People's party 
ticket, giving to such party the emblem chosen. 
Held, that this was a controversy between an 
official charged with a duty under the election 
laws and the representatives of a political par
ty, within the the meaning of Act 1894, amend
ing the election law, and giving to the district 
court jurisdiction of such controversies. 

Application by A. B. MeGaffey and others for 
a writ of prohibition directed to the district 
court of Arapahoe county and others. Writ 
denied. 

This action grows out of a contest between 
two factions, each claiming the right to file 
nominations of and for the People's party, and 
to use the emblem of that party, to wit, the de
vice known as the "Cottage Home." Each par
ty claims that it constitutes the only genuine 
People's party; one convention having met in 
the city of Denver, on September 7, 1S96, and 
the other in the city of Pueblo, two days later. 
The contest originally arose before the secretary 
of state, who decided in favor of the list of 
nominees nominated at Denver, and that the 
ticket so nominated was entitled to use the 
"Cottage Home" emblem. From the secretary 
of state the matter was carried into the dis
trict court of Arapahoe county. That court, 
upon a final hearing, decided In favor of the 
ticket nominated at Pueblo, and against the 
ticket nominated in Denver, and directed the 
secretary of state to certify only the former of 
the two tickets upon the official ballots, giving 
to such ticket the emblem and name of the 
People's party. The unsuccessful party now 
applies to this court for a writ of prohibition to 
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restrain the district court from carrying into 
effect its judgment. 

Alexander Stewart and George W. Taylor, 
for relators. Patterson, Richardson & Hawk' 
Ins and W. J. Thomas, for respondents. 

PER CURIAM. The jurisdiction of the dis
trict court to entertain the proceeding Instituted 
before it is alone challenged In this proceeding. 
The merits of the controversy between the two1 

contending factions of the Populist party are, 
therefore, in no manner before this court. If 
the district court had jurisdiction, its judgment 
Is conclusive upon the parties until set aside or 
modified upon review by appeal or writ of error. 
Such a review is not here sought. The juris
diction of the district court Is, however, attack
ed upon two grounds: (1) The act relied upon 
to support the jurisdiction having been passed 
at the special 1894 session of the legislature, it 
Is claimed it is void, and of no force or effect, 
because not embraced within the call by the 
governor for such special session. (2) The sec
ond claim is that the act, if constitutional, con* 
fers upon the courts named therein jurisdiction 
to hear and determine only such matters as the 
secretary might have determined in the first 
instance, to wit, matters of form; and not such 
a controversy as was raised by the pleadings, 
and was, in fact, determined by the judgment of • 
the district court. In support of the first 
ground, section 9, art. 4, of the state constitu
tion is relied upon. It reads: "Sec. 9. The 
governor may, on extraordinary occasions, con
vene the general assembly by proclamation, stat
ing therein the purpose for which it is to assem
ble, but at such special session no business shall 
be transacted other than that specifically named 
in the proclamation." The call for the special 
session of the legislature In 1894 issued in pur
suance of the foregoing constitutional provision 
contained, among other subjects submitted for 
legislation, the following: "29. To enact that 
the law In relation to elections, etc., in this 
state, known as the 'Australian Ballot Law,' be 
amended so as to provide." This is followed by 
paragraphs designating in detail the amend
ments which the executive desired the legisla
ture to make. The governor, by specially desig
nating in the proclamation convening the gen
eral assembly, as one of the subjects of legisla
tion, the law in relation to elections, etc., in 
this state, known as the "Australian Ballot 
Law," for amendment, must be held to hav« 
submitted the whole subject-matter of such act 
for legislative action thereon. He had no more 
authority to go further than this, and specify 
the particular character of the amendments 
that were to be voted upon, than he would have 
had to have prepared the bills, and attached 
them to his call, and directed the legislature to 
have passed or rejected the same, without 
amendment. Such specific instructions can, at 
best, be regarded as advisory only, and not as 
limiting the character of legislation that might 
be had upon the general subject of the Austra
lian ballot law. In re Governor's Proclama-i 
tion, 19 Colo. 333, 35 Ve.c 530. 



682 40 PACIFIC REPORTER. (Colo. 

The second objection urged to the jurisdic
tion of the district court calls for a determina
tion of the force and effect of the amendment 
to the Australian ballot law made at the spe
cial session. In order that we may pass in
telligently upon this amendment, it will be nec
essary to consider the state of the law prior 
thereto, and the defects, if any, which the leg
islature had in mind at the time of making 
the change. What is known as the "Austra
lian Ballot Law" was adopted by the Eighth 
general assembly of the state of Colorado, in 
the year 1891. While the act in its main 
features follows the Australian ballot system 
in force elsewhere, some new provisions are in
serted, while others are modified in many es
sential particulars. Soon after the taking ef
fect of the act, controversies arose with refer
ence to the proper construction to be placed up
on certain portions of the statute. The case 
of People v. District Court, 18 Colo. 26, 31 Pac. 
339, was a contest between rival factions of a 
political party; but in this case the two con
tending factions are claiming the same emblem, 
while in the case reported in 18 Colo., 31 Pac., 
different emblems were adopted. In that case 
it was held, after careful consideration, that 
the controversy presented was not one con
templated by the legislature at the time of the 
passage of the act, and therefore not provided 
for; that under the law as it then existed 
neither the secretary of state nor the courts 
Were empowered to determine as between two 
contending factions of a political party, which, 
if either, was entitled to represent such party. 
In passing upon that case the court plainly in
timated that additional legislation was neces
sary in order that the full benefits of ballot re
form might be secured. This is apparent from 
the following extracts, taken from the opinion: 
"Here we have to deal with two conventions, 
each claiming the right to represent the same 
political party. The act itself will be searched 
in vain for any provision for such a contingen
cy. It was not contemplated by the legisla
ture, and therefore not provided for. It should 
not be a matter of surprise that the act, as 
originally passed, is not perfect in all par
ticulars. The beneficent laws of the world 
have grown with time, as the result of experi
ment and amendment. * * * our conclu
sion is that under the circumstances disclosed 
by this record, neither the secretary of state 
nor the courts are called upon to decide which 
of the two rival conventions was entitled to 
act for the Democratic party of Colorado. 
Until some statute clothes some tribunal with 
such power, the matter should, in our judg
ment, be left for adjustment elsewhere." The 
statute prohibits the use of the same emblem 
tor two sets of nominations. The importance 
of a strict enforcement of this provision arises 
from another provision of the act, to the effect 
that the voter may vote for a whole set of 
nominations by placing a cross upon the offi
cial ballot opposite the emblem of the party 
making such nominations, and depositing the 
same in the ballot box. A cross opposite an 

emblem used in common by two parties would 
necessitate the rejection of the ballot, for the 
reason that the intent of the voter could not 
be ascertained. Consequently, where, as here, 
the emblem is in controversy between two 
factions, unless some officer, board, or tribu
nal is authorized to settle such dispute, the 
beneficent provisions of the act would be de
feated. By keeping in mind these facts, we 
shall be greatly aided in interpreting the 
amendment of 1894, under which the district 
court acted in assuming jurisdiction of the 
present controversy. This amendment reads 
as follows: "Whenever any controversy shall 
arise between any official charged with any 
duty or function under this act, and any can
didate, or the officers or representatives of any 
political party, or persons who have made nom
inations, upon the filing of a petition by any 
such official or persons, setting forth in concise 
form the nature of such controversy and the 
relief sought, which petition shall be under 
oath, it shall be the duty of such court, or the 
judge thereof in vacation, to issue an order 
commanding the respondent in such petition to 
be and appear before the court or judge, and 
answer under oath to such petition; and it 
shall be the duty of the court or judge to sum
marily hear and dispose of any such issues, 
with a view of obtaining a substantial compli
ance with the provisions of this act by the par
ties to such controversy, and to make and enter 
orders and judgments, and issue the writ of 
process of such court, to enforce all such orders 
and judgments. The provisions of this act 
shall be liberally construed, so as to carry out 
the intent of this act, and of political parties, 
nominees and others, in proceedings under this 
act." Laws 1894, p. 65. The contention of 
petitioners is that this act was not intended 
to clothe any tribunal, such as the district 
court, with power to hear and decide which of 
two rival conventions was entitled to act for a 
given political party. The argument in sup
port of this contention is based upon the let
ter of the amendment. It is urged that the 
controversy here is not one that the secretary 
of state is given power to determine, for the 
reason that it is not a controversy between any 
official charged with any duty or function, and 
any candidate, etc., and, therefore, not em
braced within the amendment The secre
tary, In this case, has assumed jurisdiction, 
and has, In fact, decided the controversy; 
and, being about to carry into effect his 
judgment by excluding one ticket from the offi
cial ballot, and by awarding the "Cottage 
Home" emblem to the ticket nominated at Den
ver, the claim now advanced by his counsel to 
defeat the jurisdiction of the district court, 
upon the ground that the action of the secre
tary of state was had upon a matter over 
which he had no jurisdiction, cannot be allow
ed to prevail. Skinner v. Beshoar, 2 Colo. 
383-387. The defeated party applied to the 
district court for relief, challenging the au
thority of the secretary to decide the contro
versy; and also contesting his decision upon 
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the merits. We are unanimously of the opin
ion that this constituted such a controversy 
as is embraced within the amendment of 1894, 
and over which the district court is given juris
diction by the express letter of the statute. 
Moreover, the statute being remedial in char
acter, it must be liberally construed, in order 
that the intent may be given effect. The in
tent of the legislature, expressed in the amend
ment, in giving the district court jurisdiction, 
was for the purpose of enforcing by the courts 
a "substantial compliance with the provisions 
of this act by the parties to such controversy." 
It is manifest that the construction now con
tended for by relator would defeat the very 
purpose of the act, if adopted. Upon the rec
ord presented our conclusion is, that the dis
trict court had jurisdiction to entertain the 
cause, and determine the controversy. The 
writ of prohibition must, therefore, be denied, 
and the proceeding dismissed. Wri t denied. 

CHRIST v, FLANNAGAN et al. 
(Supreme Court of Colorado. Oct. 13, 1896.) 

JURISDICTION—WAIVCU—KXLGUIION—SALE— 
VALIDITY. 

1. Defendant, after a change of venue has been 
granted, by proceeding to trial without objection, 
waives any question to the jurisdiction, due to 
the order for change of venue. 

2. A sale on execution sued out by the assignee 
of the judgment without revival of the judgment 
after the death of the judgment creditor, is not 
void. 

3. The fact that an execution was issued 
against a deceased defendant and another does 
not render void the sale thereunder of his co-de
fendant's land, bolh defendants having been 
jointly liable. 

Er ro r to district court, El Paso county. 
Action by George Christ against F r a n k 

Flannagan and anoiher. There was a judg
ment for defendants, and plaintiff brings er
ror. Affirmed. 

This action was instituted by plaintiff in error 
against the defendants in error to remove an 
alleged cloud from the title to certain lots in 
Colorado City, El Paso county, Colo. There 
is no dispute in reference to the facts, which 
a r e as follows: In 1875 a judgment was duly 
rendered in one of the justice courts of El 
Faso county in favor of E. T. Colton and 
against one Fred I lolderer for the sum of 
§290. From this judgment an appeal was 
duly taken to the district court of El Paso 
county, the sureties upon the appeal bond 
being George Christ, plaintiff in error, and 
one F . X. Roman. While the case was pend
ing in the distr ict court, an order was made 
and entered of record, upon application of 
the defendant, changing the venue to the dis
tr ict court of Pueblo county. This order 
does not appear to have been set aside, but 
af terwards all part ies appeared in the dis
tr ict court, and a trial upon the meri ts was 
had, result ing in a verdict against the de
fendant Holderer for the same amount as 
the judgment rendered by the justice of 

the peace. Upon this verdict a Judgment 
was duly rendered in the month of Novem
ber, 1876, against the defendant and the 
sureties upon his appeal bond. To enforce 
this judgment, several alias and pluries exe-
culions were issued, but nothing was collect
ed 1 hereon. The judgment was thereafter 
duly assigned to E. A. Colburn and F r a n k 
Flanirigan. After such assignment, both Col
ton and Roman died, the evidence not defi
nitely showing the date of such deaths, or 
of either of them. After the death of Col
ton and Roman, an execution was sued out 
in the name of E. T. Colton, plaintiff, against 
all the defendants, including Roman. Upon 
this execution the property in controversy 
was levied upon and sold as the property of 
plaintiff in error. The defendants now claim 
title by reason of this judicial sale. Soon 
thereafter this action was commenced by 
Christ to quiet ti t le to the property in con
troversy. Upon these facts a decree was 
entered in favor of the purchasers . To re-
verso this decree the cause is brought here 
upon error. 

William Harr ison and J. K. Vanat ta , for 
plaintiff in error. George W. Musser and C 
II . Dudley, for defendants in error. 

HAYT, C. J. (after s tat ing the facts). Up
on this record three questions are presented: 
First. Did (lie district court of El Paso coun
ty have jurisdiction to proceed to judgment 
in the original cause after having granted 
defendants' application for a change of ven
ue without a formal order sett ing the same 
aside? Second. Plaintiff, Colton, having 
died prior to the issuance of the execution 
upon which the property was sold, was such 
execution and sale void? Third. Roman, 
one of the judgment debtors, having died be
fore such execution w a s issued, did the fact 
t ha t the same was issued with his name as 
one of the defendants render void the sale 
of his co-defendant's property thereunder? 

The original action was an action of tres
pass, t ransi tory in character. I t is undis
puted tha t the distr ict court of El Paso coun
ty had jurisdiction of the subject-matter . A 
number of authorities have been cited to 
show tha t jurisdiction over the subject-mat
ter cannot be conferred by consent. This we 
concede, but in all other cases jurisdiction 
may be waived by consent of part ies , and It 
will be hold to have been so waived if objec
tion to the jurisdiction is not promptly taken. 
The record imports absolute verity, and we 
mus t assume tha t no other order wi th refer
ence to venue was made except the one ap
pearing in the t ranscr ipt . When the distr ict 
court made that order, it surrendered juris
diction over the particular case then before 
i t ; but when the par t ies thereaf ter volun
tarily appeared, and went to tr ial without ob
jection, they thereby reinvested the district 
court wi th jurisdiction. Hav ing thus volun
tarily submitted their controversy to a court 


