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not required to submit to the jury instruc-
t ions upon t h a t Sine of defense. 

Upon an examination of the whole record, 
we are satisfied tha t the defendant had a 
fair trial , and the conviction is tlierefore 
affirmed. Affirmed. 

P E O P L E ex rel. LOWRY et al. v. DISTRICT 
COURT OF SECOND JUDICIAL 

DIST. et al. 
(Supreme Court of Colorado. Dec. 7, 1903.) 
ELECTIONS—POLITICAL PARTIES — FACTIONAL 

DISPUTES — DETERMINATION—JURISDICTION 
—STATE CENTRAL COMMITTEE—STATUTES-
CONSTITUTIONALITY—INFRINGEMENT ON JU-
DICIARY—ACTIONS — DEFENSES — ESTOPPEL 
—PROHIBITION—ADEQUATE REMEDY AT LAW. 
1. Sess. Laws 1901, p. 1G9, e. 71, § 1, pro-

vides that the state central committee of any 
political party shall have full power to deter-
mine controversies as to the organization of 
the party within any congressional district or 
county or city in the state, and concerning the 
right to use the party name, and to make rules 
governing the determination of such controver-
sies, and all such determinations shall be final. 
Hdd, that under such act the jurisdiction of 
the state central committee to determine which 
faction of a political party properly represent-
ed the party in a city was exclusive, so that 
the courts had no jurisdiction thereof. 

2. Sess. Laws 1901, p. 169, c. 71, giving the 
state central committee of a political party ex-
clusive jurisdiction to determine factional dis-
putes within the party, is not unconstitutional, 
as an infringement on the judicial department 
of the government, within Const, art . 0, § 11, 
giving to the district courts of the state orig-
i"al jurisdiction of all causes at law or in eq-
uitv. 

;i. Sess. Laws 1901, p. 169, c. 71, giving the 
state central committee of a political party ex-
clusive jurisdiction to determine factional dis-
putes within the party, is authorized by Const, 
art. 7, § 11, authorizing the General Assembly 
to pass laws to secure the purity of elections 
and guard against abuses of the elective fran-
chise. 

4. Where a faction of a political party, in a 
petition to the courts to restrain county offi-
cers from putting the names of persons repre-
senting a rival faction on the official ballot, al-
leged that there was a state central committee 
of the party in existence, which, by Sess. Laws 
1901, p. 109, c. 71, is given exclusive juris-
diction of factional disputes within the party, 
snch faction was not entitled to ignore the stat-
ute, and resort to the courts to determine such 
a dispute, on the ground that there never had 
been a meeting of the state central commit-
tee to determine the controversy. 

5. Sess. Laws 1901, p. 169. c. 71, § 1, gives 
the state central committee of a political party 
sole jurisdiction to determine factional disputes 
within the party; and section 2 declares that, 
within 10 days after the adjournment of the 
state convention of any political party at which 
a state central committee is selected, the chair-
man and secretary of the convention shall file 
with the Secretary of State a complete roll of 
the membership of such committee. Held, that 
the failure to file such roll was a mere irreg-
ularity, and the filing was not a condition pre-
cedent to the committee's jurisdiction to deter-
mine factional disputes within the party. 

0. Under Sess. Laws 1901, p. 109, c. 71. giv-
ing the state central committee of a political 
party exclusive jurisdiction to determine fac-
tional disputes within the party, such commit-
tee had jurisdiction not only to determine such 

disputes but to decide the question of Its own 
jurisdiction. 

7. Where the members of a faction of a po-
litical party knew the member-, of the state 
central committee, who were given exclusive 
jurisdiction to determine factional disputes by 
Sess. Laws 1901, p. 1C9, c. 71, and the head of 
the faction, which had brought suit in the courts 
to determine such dispute, had previously in-
voked the jurisdiction of the committee to pass 
on its claim to regularity after an adverse de-
cision, such faction was estopped to deny the 
right of such state central committee to pass 
on the controversy by reason of the fact that 
the names of its members had not been filed 
with the Secretary of State as required by such 
act. 

8. Where an action was brought to deter-
mine a factional dispute between two factions 
of a political party, the determination of which 
was within the sole jurisdiction of the party's 
state central committee, as provided by Sess. 
Laws 190!. p. 109, c. 71, and it appeared on 
an application for a writ of prohibition to re-
strain the continuance of Mich action that, if 
it was permitted to proceed, the decision might 
be delayed until it wan too late for the par-
ties to have their rights determined until after 
the election, petitioners did not have an ade-
quate remedy at law, and they were therefore 
entitled to the writ. 

Petit ion for wri t of prohibition by the peo-
ple, on the relation of Walter B. Lowry and 
others, against the district court of the Sec-
ond Judicial District and others. Writ 
granted. 

R. D. Thompson, E. E. Whitted. Fred W. 
Parks , Greeley W. Whitford, A. M. Steven-
son, W. V. Hodges, and C. W. Waterman , for 
petitioners. Thos. Ward, Jr., for respondents. 

P E R CURIAM. Acting in pursuance of the 
authori ty conferred and in performance of 
the duty imposed by article 20 of the Consti-
tution upon the municipality of the city and 
county of Denver, its city council called an 
election of the qualified electors thereof for 
the 8th day of December, 1903, for the pur-
pose of selecting members of a charter con-
vention to frame its charter . To nominate 
and submit a t this election a ticket, two con-
ventions were called and held, both purport-
ing to represent the Republican Tar ty of the 
city and county of Denver; and each con-
vention, in accordance with the call, selected 
a list of nominees for members of such char-
ter convention, and, as the Austral ian ballot 
act requires, i ts presiding officers certified a 
list of the nominees for filing with the clerk 
and ex officio recorder of the city and county 
of Deliver, claiming tha t their respective list 
of names should be printed upon the official 
ballot as the t icket and nominees of the Re-
publican Par ty . One of these lists of nomi-
nees we shall, for purposes of convenience, 
designate as the Lowry, and the other as the 
Garwood, ticket, from the names of the two 
chairmen of the contending city and county 
central committees. To each list of nom-
inees so certified and filed a protest was 
lodged with the clerk by the chairman of 
the opposing faction of the party, and, after 
a hearing had in accordance wi th the pro-
visions of the act prescribing tha t procedure, 
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there ponding upon the ground t h a t it has 
not jurisdiction to determine the controversy 
lief ore it. 

From the foregoing statement, it is ap-
parent t ha t two questions only are presented 
for decision: First , and most important, have 
the courts of this state, under the s tatutes 
now In force, jurisdiction to determine for 
the minor or subordinate divisions of a politi-
cal par ty controversies concerning the regu-
larity of their organizations, and to settle 
disputes existing between factions or divis-
ions of the same party, including the right to 
the use of the party name? and, second, if 
they have not, whether the petitioner has a 
plain, speedy, and adequate remedy a t law. 

1. Prior to the year "1807, under the Aus-
tral ian ballot act, the courts of this s ta te 
were not clothed with power to determine 
which of two rival conventions or par ty or-
ganizations was entitled to act for a political 
par ty . People v. District Court, 18 Colo. 2(i. 
:il Pao. WO: People ex rel. v. MeGaffey, 23 
Colo. I."-**, 40 I'ac. 030. In 1807, however, 
our General Assembly amended section 18 
of the Australian ballot act (Laws 1897, p. 
l.">4. c. 40), and thereunder the courts as-
sumed jurisdiction to settle, and did settle, 
party disputes of the character now before 
us. Though their authority to determine such 
questions was not expressly challenged, still 
a practical construction was given to the 
amendment of 1807 that the courts would 
pass upon factional 'disputes. Spencer v. Mo-
loney. 28 Colo. 38, 47, 02 Pac. 850. In the 
opinion in this case was an intimation that 
the judiciary ought not to be clothed with or 
exercise power of this kind, but tha t the 
Legislature should provide some special tri-
bunal for the sett lement of the internal dis-
putes of a political party. Evidently acting 
upon that suggestion, our General Assembly 
in 1001 (Sess. Laws 1001, p. 109, C 71) passed 
the following act : 

"Section 1. The state central committee of 
any political party in this s tate shall have 
full power to pass upon and determine all 
controversies concerning the regularity of the 
organization of tha t par ty within and for any 
congressional, judicial, senatorial or represen-
t a t h e district, or county, or city, in this state, 
and also concerning the right to the use of 
the par ty name, and may make such rules 
governing the method of passing upon and 
determining such controversies as it may 
deem best, unless such rules shall have been 
theretofore provided by the s ta te convention 
of such party, and all such determinations 
upon the part of the s ta te central committee 
shall be final: provided, however, tha t from 
the time the s ta te convention of such party 
convenes until the time of its final adjourn-
ment su,-h state convention shall have all the 
powers above given to the state central com-
mittee, but not otherwise; and, provided, fur-
ther, tha t the state convention of such par ty 
may provide rules tha t shall govern the s ta te 
central committee in the exercise of the 

tha t officer decided tha t the Lo\M-y ticket « a s 
the genuine Republican ticket, and entitled 
to be printed as such upon the official ballot, 
and that the Garwood ticket had no right or 
t i t le to its claim of legitimacy. Thereupon a 
petition was filed in the district court of 
the city and '."oitnty of Denver by Mr. Gar-
wood in behajf of the city and county central 
committee of which he was chairman, and 
claiming also to represent the list of nominees 
certified by the officers of the Garwood con-
vention, in which he asked for a review of 
the finding and judgment of the city and 
county clerk; demanding, inter alia, t h a t the 
court restrain tha t officer from printing upon 
the official ballot the Lowry nominees and 
ticket as tha t of the Republican Par ty , and 
in lieu thereof, and as representing the Re-
publican P a r ty of said municipality, that he 
should place thereon the nominees of the Gar-
wood convention. To this petition the clerk, 
in his official capacity, was made the sole 
respondent, and he has taken no further ac-
tion in the premises. At the time designated 
by the clerk for the hearing of the petition, 
Mr. Lowry, as the representative of the 
county central committee of which he is the 
chairman, and in behalf of the nominees of 
the Lowry convention, and those nominees 
themselves, appeared in the district court, 
and asked leave to file a petition of interven-
tion; setting up that such nominee-, are the 
representatives of the Republican Pa r ty of 
the municipality, that their regularity and 
r ight to represent the party hail been recog-
nized and determined by a former state con-
vention of the party and its s ta te central 
committee, and that they are now entitled 
to have their names printed on the official 
ballot as such, and a t the same t ime the 
jurisdiction of the district court to entertain 
the proceedings was challenged. Before the 
institution of proceedings in the district court, 
a special meeting of the Republican state cen-
tra] committee was called—but it did not meet 
till after such proceedings were begun—tor 
the purpose of again passing upon and Una Un-
settling, and it did a t such meeting pass upon, 
the controversy between the Lowry and (Jar-
wood committees, and again made a deter-
mination to the effect that the Lowry nom-
inees were the nominees of the Republican 
Pa r ty of the city and county of Denver. Aft-
er the petition of intervention was tiled, but 
before final issues were joined, leave was 
asked for and granted interveners to appear 
as respondents and tile a supplemental peti-
tion of intervention, in which were set forth 
Ihe findings of the s ta te central committee 
made after the original petition of interven-
tion was filed. Time was asked for and given 
to petitioner in the district (ourt to tile an 
answer to the petitions of intervention, but. 
before the t ime for filing the same expired, 
interveners and respondents below brought 
their original proceeding in prohibition here-
in for the purpose of restraining further ac-
tion by the district court in the proceedings 
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powers herein conferred upon such commit-
tee. 

"Sec. 2. Within ten days after the adjourn-
ment of the state convention of any political 
party at which a state central committee is 
selected, the chairman and secretary of said 
convention shall under oath file with the 
Secretary of the State a full and complete 
roll of the membership of said state central 
committee." 

It is upon this act that petitioners in this 
proceeding base their claim that the courts 
are thereby, by necessary implication, de-
prived of the jurisdiction which theretofore 
they exercised under the amended act of 
1897. That the state central committee of a 
political party, or the state convention, as 
the case may be, is now the sole tribunal to 
determine such controversies as is here pre-
sented is, to- our mind, clear beyond all 
doubt; and, as a necessary sequence, the 
courts do not have concurrent jurisdiction in 
the premises. In Twombly v. Smith, 25 Colo. 
425, 55 Pae. 254, the comments of Mr. Justice 
Gabbert on In re Redmond (Sup.) 25 N. Y. 
Supp. 381, and Cain v. Page (Ky.) 42 S. W. 
336, show that, had such a statute as the one 
of 1901 b * u then in force here, these cases 
in which is upheld the authority of the state 
committee of a party to settle factional dis-
putes would have been followed. The same 
doctrine is announced in In re Pollard (Sup.) 
25 N. Y. Supp. 385. 

One of the counsel for respondents herein 
attacks the statute as unconstitutional, if its 
construction be that jurisdiction to hear and 
determine questions of this character is 
thereby withdrawn from the district courts. 
He argues that, since section 11 of article 
6 of the Constitution gives to the district 
courts original jurisdiction of all causes at 
law and in equity, the General Assembly 
may not divest the same, and confer any 
portion of it upon any other tribunal. To 
the contrary is our holding in 18 Colo., 31 
Pac, and 23 Colo., 46 Pac, supra, so far as it 
affects political controversies. The fallacy 
of the argument consists in the assumption 
that a jtolitical controversy like that now be-
fore us is a case cognizable at law or in eq-
uity. It is not of that character. It is pure-
ly political—one peculiarly within the prov-
ince of political parties to determine for them-
selves. In the absence of a statute confer-
ring such power upon the courts, they do not 
possess it as an incident to, or embraced 
within, the jurisdiction to determine all 
"causes at law or in equity." This conclu-
sion is further evident from section 11 of ar-
ticle 7 of the Constitution, wherein the Gen-
eral Assembly is given authority to pass laws 
to secure the purity of elections and guard 
against abuses of the elective franchise; and 
the act before us, if it needs any constitu-
tional support, may safely rest upon this sec-
tion. 

Another counsel for respondents concedes 
that the statute is constitutional, but seeks 

to evade its provisions by attempting to 
raise an issue of fact in the court below, in 
which, if not restrained, he proposes, by an-
swer to the petitions of intervention—a copy 
of which has been submitted for our inspec-
tion—to allege that there never has been a 
meeting of the state committee to determine 
the controversy, and that until such meet-
ing is held, and the proper action taken, 
courts have jurisdiction. For the purposes 
of the present case, it may be assumed that 
such answer has been filed; but it cannot 
avail respondents, for in their petition in the 
district court they allege, as they were oblig-
ed to do in support of their claim of reg-
ularity, that there is a state central com-
mittee of the Republican Party organized 
and existing in this state. That being so, 
it was respondents' duty to submit their con-
troversy to the only tribunal having power 
to decide it. And if the opposing factions 
disregard the only remedy they have for set-
tling such party differences, they may not 
be heard by the courts. Having, therefore, 
asserted that there is such a state committee 
in existence, the very allegation of that fact 
itself conclusively discloses lack of jurisdic-
tion of the court, and petitioners there should 
at once have been relegated to that committee 
for a settlement of the controversy in which 
they were engaged. They cannot thereafter, 
by any subsequent pleading, raise an issue 
of fact which would give jurisdiction to the 
court. In other words, where there exists a 
state central committee of a political party, 
even though it may not have passed upon 
factional disputes of subordinate divisions of 
the party, the provisions of the statute can-
not be ignored, and a resort to the courts 
sanctioned, when internal disputes arise be-
tween members of the same political party, 
but it is the duty of the faction or factions 
desiring a determination of the disputes to 
call upon the state committee to act. 

But it is said that it nowhere appears in 
the pleadings in the district court or herein 
that the chairman and secretary of the state 
convention filed with the Secretary of State 
the roll contemplated by section 2 of the 
act, and that, until such filing is made, the 
state central committee has no power to 
determine a controversy of this sort. As we 
understand it, therefore, the contention of 
counsel that the state committee has not met 
and determined this controversy is not that 
it has not assumed to do so, but, because no 
filing of the roll of members was made, such 
meeting and its transactions are not binding. 
Even if the filing was neglected, its omis-
sion does not confer or restore the jurisdic-
tion of the courts. The most that could legit-
imately be claimed is that, until such filing 
is made, the power of the state central com-
mittee is in abeyance. But a more satis-
factory answer is that the statute does not 
purport to make such filing a condition pre-
cedent to the exercise by the state committee 
of the power to determine a factional con-
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troversy. The object of the second section 
evidently was to make a public record of 
the membership of the committee for pur-
poses of evidence, and there is no express 
provision, nor is there any implication that 
such filing must first be had before the com-
mittee can exercise the power delegated to 
it by the first section. Besides, the respond-
ents in this proceeding (petitioners below) 
knew the membership of this committee, and 
made an allegation to that effect in their 
petition below; and the record, elsewhere 
shows that the Garwood committee itself 
has heretofore invoked the jurisdiction of the 
committee to pass upon its claim to regular-
ity, and, in response to its aj'p»al, recogni-
tion was withheld from it and given to the 
Lowry committee. If for no other reason, 
therefore, the respondents here would be 
estopped to make any such claim as is im-
plied in this contention. 

For an additional reason, this position of 
respondents is not sound. Such neglect to 
file would go only to the regularity of the 
proceedings of the state central committee, 
and not to its jurisdiction to act. The state 
committee, having jurisdiction to act and to 
prescribe rules and regulations for the de-
termination of such contests, may rightfully 
determine not only the question of its ju-
risdiction, but of its proceedings under the 
rules theretofore prescribed for such mat-
ters; and it would be the duty of the party 
complaining of such want of regularity to 
apply to the committee itself for relief, and 
not to the courts to exercise a jurisdiction 
which is exclusively possessed by another 
tribunal, and whose determination is express-
ly made final. 

2. It follows that the district court had 
not jurisdiction of the subject-matter of the 
controversy it was assuming to pass upon; 
and unless petitioners here (respondents be-
low) have a clear, speedy, and adequate rem-
edy at law, the writ of prohibition should 
go. There is much force in the argument of 
counsel for petitioners here that no remedy 
at law can be speedy, full, and adequate un-
less it exists as a matter of right. Under the 
Australian ballot act, if the district court 
proceeds to final judgment, an appeal from, 
or writ of error to, such judgment can be re-
viewed only at the discretion of the Supreme 
Court, and whether or not that discretion 
would be exercised could be determined only 
when the same was invoked. Other consid-
erations of much weight, also, are that the 
special election will be held on the 8th day 
of December. This petition was filed on the 
20th of November. It is apparent from an 
inspection of the pleadings below, and from 
a statement made by counsel for respond-
ents here upon the oral argument as to fur-
ther issues they intend to raise, that a num-
ber of questions of fact would have to be 
investigated by the trial court if it is per-
mitted further to proceed, In order to deter-
mine the controversy, and that such trial 

might delay decision until it was too late 
for the parties to have their rights determin-
ed until after the election. 

In view of these considerations—that the 
court clearly has not jurisdiction, and that 
petitioners here have no speedy or adequate 
remedy at law—the writ of prohibition will 
be issued, restraining the district court from 
taking any further action in the proceeding 
before it, other than to enter an order of dis-
missal. 

We close the discussion by saying that the 
General Assembly exhibited wisdom and a 
regard for the interests of the judiciary in 
passing this statute, by which members of 
the same political body are required to sub-
mit their controversies to the highest con-
stituted authority of the party in the state. 
It relieves the courts of a class of litigation 
would should never be imposed on them, and 
confers the power and places the responsi-
bility for its exercise upon the political par-
ties, where it properly belongs. 

The writ is granted. 

SHIVERS v. TERRITORY.* 
(Supreme Court of Oklahoma. Sept. 10, 1903.) 
INDICTMENT—WAIVER OP OBJECTIONS—TRIAL, 

—READING—ARRAIGNMENT—SEPARATION OF 
JURY—APPEAL—REVIEW-LARCENY. 
1. That an indictment was not properly 

"found," "indorsed," or "presented" by the 
grand jury may be Rested by motion to set 
aside the indictment before plea, and, unless so 
presented, the defendant is thereafter preclud-
ed from raising such questions. 

2. The provisions of section 5399, Wilson's 
St. 1903, construed and defined, and held not to 
warrant the construction previously adopted by 
this court, and certain cases overruled. 

3. The objections that the indictment was 
"not found," or was "not indorsed," or was 
"not presented" in the manner prescribed by 
the Criminal Code, cannot be presented for 
the first time on appeal. 

4. The defendant in a criminal cause may in 
person waive the formal reading of the indict-
ment on arraignment, and may consent, in 
the absence of the original indictment, to have 
the copy read from the indictment record; and, 
where he does so consent, he cannot, after con-
viction, be heard to say that he was not ar-
raigned upon the indictment in the cause. 

5. It is not every technical separation of a 
jury during deliberation that will vitiate their 
verdict. In order to warrant the court in set-
ting aside a verdict of conviction on account of 
the separation of the jury "without leave of 
court after retiring to deliberate on their ver-
dict," it must appear that there was such a 
separation as that the rights of the defendant 
might have been prejudiced thereby. 

6. The sufficiency of the indictment to sup-
port a judgment of conviction, as well as the 
jurisdiction of the court over the subject-mat-
ter of the action, may be raised at any stage 
of the proceedings, and may be questioned for 
the first time in the supreme court. 

7. Indictment examined, and held to contain 
all the material averments necessary to consti-
tute the crime of grand larceny. 

(Syllabus by the Court.) 

•Rehearing denied January 9, 1904. 
H 6. See Criminal Law, vol. 15, Cent. Dig. $ 2627. 


